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Introduction 


Dince  1980  Franklin  County  has  added  500  new  units  of  housing. 
These  houses  have  been  built  on  farmland  and  forestland  and  have 
absorbed  over  3,500  acres.  Yet,  Franklin  County  is  a  rural  County, 
and  when  we  think  of  it  we  think  of  forest  and  farmland.  Unless  we 
take  steps  now,  those  forest  and  farmland  resources  are  at  risk  of 
being  lost  to  increased  housing  pressures.  By  taking  appropriate 
steps,  however,  towns  can  maintain  a  balance  of  affordable  housing 
and  open  space,  while  preserving  their  rural  character. 

This  guidebook  sets  out  to  demonstrate  to  towns  methods  that  they 
can  use  to  protect  forest  and  farmland  resources,  without  losing  the 
ability  to  grow  in  response  to  population  and  economic  pressures.  It 
includes  techniques  based  on  zoning,  acquisition,  and  infrastruc- 
ture, which  can  affect  the  use  of  farm  and  forest  lands. 

Obviously,  there  are  no  simple  solutions  to  protecting  forest  and 
farmland,  and  no  techniques  presented  here  should  be  interpreted 
as  perfect.  They  are  merely  a  series  of  steps  which  can  be  taken  in  an 
overall  process  dedicated  to  maintaining  our  natural  resources. 

The  production  of  this  guidebook  has  been  funded  through  a  Stra- 
tegic Planning  Grant  awarded  by  the  Executive  Office  of  Communi- 
ties and  Development. 
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Zoning 


Zoning  Introduction 

Land  use  planning  is  perhaps  the  most  important  long  term  step  in 
protecting  forestry  and  agricultural  resources  in  your  town.  It 
allows  you  to  look  at  your  community;  see  where  the  resources  are, 
identify  what  needs  to  be  protected  and  from  what  threat,  and 
decide  on  the  town's  long  term  natural  resource  goals. 

Mapping  of  significant  soils,  agricultural  and  forest  lands,  existing 
zoning  districts,  flood  plain,  and  public  lands,  should  all  take  place 
early  in  the  process.  Often,  these  maps  already  exist  in  town.  They 
provide  a  graphic  demonstration  of  where  your  resources  lie  and 
how  they  relate  to  one  another.  Once  the  town  has  identified  its 
forest  and  farmland  it  can  set  about  devising  planning  tools  to 
protect  them.  This  must  be  a  public  process  and  one  that  incorpo- 
rates all  the  concerns  of  the  citizenry. 

Changes  to  zoning  bylaws  (adopted  by  a  2/3  vote  at  town  meeting) 
are  a  common  and  often  effective  tool  for  protecting  forest  and 
farmland  resources.  The  examples  set  out  below  are  types  of  zoning 
that  have  been  shown  to  help  towns  reach  their  goal  of  conserving 
their  forest  and  farmlands.  In  the  cases  where  model  bylaws  are 
given,  they  should  be  approached  as  samples  only.  The  needs  of 
your  individual  community  may  require  specific  language  not 
found  in  these,  or  there  may  be  provisions  in  the  model  bylaws 
which  are  inapplicable  to  your  community. 

Recent  Supreme  Court  decisions  while  not  changing  the  basic  right 
of  towns  to  zone,  have  highlighted  the  necessity  for  a  rationale 
behind  zoning  decisions.  In  other  words,  be  sure  that  the  public 
purpose  which  you  intend  to  address,  i.e.  maintaining  the  rural 
character  of  the  community  by  protecting  our  forest  and  farmland 
resources,  is  identified  and  clearly  associated  with  the  zoning  which 
you  implement.  Naturally,  you  will  want  the  zoning  requirements 
to  have  a  rational  relationship  to  the  goal  which  you  are  trying  to 
achieve.  For  example,  requiring  that  all  houses  be  blue  would  serve 
no  valid  purpose  towards  protecting  farm  and  forest  resources, 
whereas,  requiring  that  houses  be  clustered  so  they  use  up  a  min- 
imum amount  of  acreage  does  have  a  logical  connection. 


Zoning  Tools 


•  Cluster  Zoning  -  permits  homes  to  be  built 
on  smaller  lots  than  normally  required  by 
town  zoning,  in  exchange  for  a  dedication  of 
open  lands  to  the  town,  a  homeowner's  asso- 
ciation, or  a  non-profit  organization.  The  ded- 
ication of  open  lands  can  be  accomplished 
either  with  a  fee  donation  or  by  donating  a 
conservation  restriction  and  retaining  owner- 
ship in  a  homeowner's  association. 

Cluster  zoning  enables  a  landowner  to  ac- 
complish two  important  and  often  competing 
goals:  protecting  open  lands;  and  ensuring  an 
adequate  financial  return. 

Cluster  zoning  can  be  an  excellent  tool  for 
protecting  both  forest  and  farm  lands  by  con- 
densing development  to  one  part  of  a  parcel, 
while  protecting  the  balance.  While  cluster 
zoning  provisions  can  vary,  generally  the 
total  number  of  permitted  units  is  the  same  as 
would  be  allowed  under  regular  zoning,  but 
on  smaller  lots.  Therefore,  generally  land  with 
too  steep  slope,  wetlands,  or  land  which  does 
not  perc  would  be  excluded  from  considera- 
tion when  determining  the  amount  of  acreage 


available  for  development  on  a  parcel.  For 
example,  if  you  have  two  acre  zoning  for  resi- 
dential units  and  the  parcel  is  10  acres,  five 
house  could  be  built  (assuming  all  septic  and 
water  requirements  are  met,  that  the  slope 
wasn't  too  steep,  and  that  there  weren't 
wetlands  involved),  but  under  cluster  zoning, 
this  could  be  done  on  four  acres  (again,  assum- 
ing all  septic  and  water  requirements  are  met), 
leaving  six  acres  dedicated  to  open  space.  A 
common  misconception  about  cluster  zoning 
is  that  all  septic  requirements  must  be  satis- 
fied on  the  acreage  that  the  structures  will  be 
placed.  This  is  not  so.  All  of  the  acreage  is 
usable  for  septic  and  should  be  included  in  the 
Title  V  considerations. 

It  is  important  when  developing  cluster  zon- 
ing for  your  community  that  five  elements  are 
considered:  1)  be  sure  to  offer  a  developer  a 
"bonus"  as  an  incentive  for  using  cluster 
development.  I.E.  an  extra  house  built  if  cer- 
tain requirements  (low  cost  housing  for 
example)  are  met;  2)  the  use  and  ownership  of 
the  OPEN  land  must  be  clearly  defined;  3)  be 
sure  that  the  special  permit  process  is  very 
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clear  (who  do  you  need  permits  from  and  with 
what  criteria);  4)  do  NOT  require  public  access 
on  private  lands  (this  can  result  in  a  taking); 
and  5)  clearly  define  the  net  minimum  lot  size 
and  the  type  of  buildings  allowed. 

Cluster  zoning  can  become  especially  impor- 
tant when  trying  to  safeguard  environmen- 
tally significant  portions  of  a  particular  parcel 
of  land.  The  flexibility  of  cluster  zoning  en- 


ables a  developer  to  build  on  the  least  signifi- 
cant portion  of  land  (least  agricultural  value, 
least  visible  from  the  road,  etc.)  while  obtain- 
ing the  full  financial  return  which  regular  zon- 
ing would  entitle  him. 

EXAMPLE:  See  Appendix  A  for  model  cluster 
zoning  bylaw.  Also  see  discussion  of  Man- 
agement of  Land  in  Appendix  A. 


•  Transfer  of  Development  Rights  (TDR)  - 

allows  an  increased  building  density,  similar 
to  cluster  development,  in  one  part  of  town  in 
exchange  for  protecting  another.  The  attrac- 
tiveness of  this  scheme  lies  in  how  the 
increased  building  density  comes  about:  a  de- 
veloper buys  the  development  rights  from 
someone  in  the  protected  zone  and  applies 
that  right  in  addition  to  an  existing  develop- 
ment right  in  the  buildable  zone.  As  an  exam- 
ple, a  developer  wants  to  build  a  total  of  10 
units.  He  buys  10  acres  of  land  in  the  desig- 
nated high  density,  or  "receiving"  zone. 
Assuming  two  acre  zoning,  the  developer 
would  normally  be  limited  to  five  units  on  the 
parcel.  However,  the  "receiving"  zone  has 
been  designated  as  acceptable  for  one  acre 
lots  //development  rights  are  transferred  from 


the  protected  or  "transfer"  zone.  In  this 
example,  the  developer  now  goes  to  the  pro- 
tected zone  (forestland?  farmland?  wetlands? 
other  lands  that  the  town  has  deemed  worthy 
of  protection  from  building),  and  approaches 
a  land  owner  about  selling  him  the  develop- 
ment rights  to  ten  acres  of  land  (again  worth 
five  units  because  of  two  acre  zoning).  The 
land  owner  sells  the  development  rights  to 
that  acreage  and  two  things  happen:  1)  the 
developer  now  may  transfer  those  five  units 
of  credit  to  his  acreage  in  the  receiving  zone 
and  thereby  build  10  units  of  one  acre  each; 
and  2)  the  land  owner  in  the  protected  zone 
has  been  compensated  for  the  loss  of  the  right 
to  build  on  his  land.  Through  this  method, 
land  of  significance  is  protected  while  devel- 
opment is  directed  to  the  more  suitable  parts 


of  town:  perhaps  where  sewer  and  water  exist; 
where  there  is  already  a  high  density  of  con- 
struction; of  the  least  scenic  value;  etc. 

A  financial  incentive  to  developers  for  work- 
ing with  this  approach  is  the  lessened  cost  of 
construction.  Rather  than  paying  the  price  for 
20  acres  of  land,  the  developer  only  paid  for  10 
acres  in  fee  and  the  significantly  less  cost  of 
the  development  rights  to  10  acres  of  land.  In 
addition,  with  careful  planning,  the  receiving 
zone  can  be  located  where  town  services  and 
roads  already  exist,  also  decreasing  the  cost  of 
construction  and  making  the  receiving  zone 
more  attractive.  The  incentive  to  the  town  is 
the  protection  of  valuable  natural  resources 
with  the  private  market  bearing  the  cost. 

EXAMPLE:  See  Appendix  B  for  fact  sheet  on 
TDR's  and  model  bylaws. 


•  Agricultural  Zoning  -  Often  towns  will 
adopt  "agricultural  zoning"  in  an  attempt  to 
protect  farmland.  A  zone  will  be  defined  in  the 
zoning  bylaws  which  restricts  the  use  in  a 
section  of  town  to  agriculture.  Although  on  its 
face  this  can  appear  to  be  a  desirable  method 
to  protect  agriculture,  it  is  generally  not 
recommended  as  a  technique  for  farmland  pres- 
ervation. The  reason  is  simple:  it  prevents 
farmland  owners  from  realizing  the  full  eco- 
nomic value  of  their  land  without  compensat- 
ing the  land  owner.  This  alone  can  create  a 
sufficient  financial  hardship  (inability  to  sell 
small  pieces  of  land  for  development  and 
make  money;  loss  of  equity  in  land  due  to 
decreased  use  value,  etc.)  to  force  someone 
out  of  agriculture.  On  the  other  hand,  creating 
an  Agricultural  Preservation  District,  or  an 
Agricultural  Incentive  Area  (see  following 
sections  for  both),  can  define  an  agricultural 
area  and  at  the  same  time  allow  the  land- 
owner the  financial  return  to  which  he  is 
entitled. 


•  Agricultural  Preservation  District  Zoning  - 

is  a  new  approach  which  combines  the  old 
concept  of  restricting  a  part  of  town  to  just 
agricultural  use  with  allowing  the  agricultural 
landowner  to  either  sell  controlled  amounts  of 


land  for  development  (residential)  or  to  build 
on  the  land  himself.  This  combination  pro- 
tects agriculture  by  restricting  residential 
development  but  allowing  some  to  take  place 
and  provide  the  agricultural  landowner  with 
some  profit.  Deerfield  has  suggested  creating 
such  a  district. 

What  Deerfield  has  suggested  doing  is  requir- 
ing cluster  development  when  residential 
construction  takes  place  in  the  designated 
agricultural  district.  At  the  same  time,  it 
would  place  a  limit  on  the  number  of  units 
that  could  be  built  in  one  year  on  a  particular 
parcel.  This  approach  is  innovative  in  three 
ways:  1)  requiring  cluster  development;  2) 
allowing  construction  in  an  agricultural  dis- 
trict; and  3)  controlling  the  number  of  units 
built  in  a  given  year.  Through  this  combina- 
tion it  is  hoped  to  protect  the  agricultural  land 
while  enabling  the  agricultural  land  owner  to 
see  a  profit  off  the  sale  or  development  of  the 
land,  should  he  so  desire. 

EXAMPLE:  See  Appendix  C  for  Deerfield  pro- 
posed Agricultural  Preservation  District 
bylaw. 


•  Large  Lot  Zoning  -  Many  towns  adopt  large 
lot  zoning  (2  acres  or  larger  for  example)  with 
the  intent  of  maintaining  their  rural  character. 
Large  lot  zoning  is  not  recommended  as  a  tech- 
nique for  protecting  farmland  or  forestland.  It 
can  be  a  legitimate  zoning  device  for  other 
purposes,  but  the  overall  effect  of  large  lot 
zoning  on  farmland  is  to  use  more  of  it  up  than 
would  be  necessary.  Large  lot  zoning  often 
forces  developers  to  develop  on  farmland.  It 
also  forces  farmland  owners  to  sell  a  large 
piece  of  land  when  they  need  cash  and  thus 
lose  more  land  for  agricultural  purposes.  If  the 
minimum  lot  size  was  one  acre  the  farmer 
could  sell  only  one  acre  of  land  and  keep  the 
rest  in  agriculture  as  opposed  to  having  to  sell 
a  minimum  of  three  acres,  for  example. 
Because  of  this  artificial  pressure  which  can  be 
created,  large  lot  zoning  is  not  recommended 
as  a  preservation  strategy.  Of  course,  large  lot 
zoning  can  have  other  functions,  such  as  pro- 
tecting groundwater  resources,  creating  wild- 
life corridors,  or  assisting  in  maintaining  a 
rural  look  to  an  area. 


•  Variable  Acreage  Zoning  -  provides  a  town 
with  areas  (delineated  on  zoning  map)  of  dif- 
ferent lot  size  requirements.  For  example,  Vi 
acre  in  a  defined  "Center  of  Town"  zone;  2 
acre  zoning  in  a  defined  "Buffer"  zone;  and  5 
acre  zoning  in  the  "Agricultural  and  Forestry" 
zone.  This  allows  a  town  to  create  an 
extremely  traditional  "village."  A  strategy  of 
this  type  will  focus  building  in  the  center  of 
town.  You  will  have  a  true  village  center  with 
small  lots  and  the  majority  of  your  population. 
This  is  often  attractive  to  developers  because 
of  decreased  land  prices  (you  don't  have  to 
buy  as  much),  increased  accessibility  to  exist- 
ing roads,  often  access  to  town  sewer  and 
water,  and  (if  you  set  it  up  this  way)  the  possi- 
bility of  a  bonus  for  building  in  the  center  of 
town. 

The  Buffer  zone  has  larger  lots,  intended  to 
provide  less  population  as  you  approach  the 
part  of  town  you  want  to  protect  in  a  more 
open  state:  agricultural,  wetland,  forested, 
other  significant  ecological  habitats. 

Finally,  in  the  "Agricultural  and  Forestry" 
zone,  very  large  lots  are  required.  This  will 
make  it  more  expensive  for  a  developer  to 
build  and  should  result  in  less  building  pres- 
sures; especially  when  you  have  allowed  parts 
of  town  with  smaller  building  lot  require- 
ments. At  the  same  time,  it  does  allow  owners 
of  these  lands  a  means  of  selling  and  develop- 
ing land. 


•  Center  Village  Residential  District  -  is  a  sys- 
tem proposed  by  the  Center  for  Rural  Massa- 
chusetts and  written  for  Deerfield.  Specifi- 
cally, it  is  a  zoning  system  which  encourages 
development  in  the  traditional  village  center 
of  town  (where  growth  is  considered  most 
appropriate),  and  at  the  same  time  discour- 
ages growth  in  agricultural  areas.  The  Center 
Village  Residential  District  does  this  by  allow- 
ing multifamily  dwellings  by  right.  It  is  impor- 
tant to  note,  however,  that  Deerfield  (for 
which  the  bylaw  included  in  the  appendix 
was  written)  has  public  sewer  and  water  in  its 
village  center.  Multifamily  dwellings  by  right 
would  not  be  appropriate  without  sewer  and 
water. 


EXAMPLE:  See  appendix  D  for  the  Deerfield 
Center  Village  Residential  District  bylaw. 


•  Flood  Plain  Zoning  -  takes  advantage  of 
your  flood  plains.  Most  towns  have  them 
(denned  by  Corps  of  Engineer  100  year  flood 
plain  maps,  SCS  soils  maps,  town  records)  and 
it  is  a  legitimate  exercise  of  a  town's  authority 
to  protect  the  health  and  safety  of  its  citizens 
to  prohibit  construction  in  a  flood  plain.  Often 
towns  will  limit  the  use  in  a  flood  plain  to 
agricultural  purposes.  This  has  the  advantage 
of  keeping  the  land  open,  and  ensuring  that 
high  quality  agricultural  land  stays  in 
agriculture. 

EXAMPLE:  See  Appendix  E  for  Northampton 
flood  plain  zoning. 


•  Earth  Removal  Zoning  -  has  traditionally 
been  used  to  regulate  sand  and  gravel  opera- 
tions, but  the  possibilities  are  not  limited  to 
that  use.  It  is  possible  to  regulate  and  forbid 
the  removal  of  prime  farmland  soil,  to  limit  or 
forbid  the  removal  of  soil,  sand,  and  gravel  in 
important  forest  areas,  and  to  control  road 
construction  to  limit  the  amount  of  soil 
removed.  By  considering  soil  and  earth  as  part 
of  the  resource  base  of  your  forest  and  farm- 
land you  can  take  important  steps  to  protect 
them  and  ensure  their  continued  use  for  for- 
estry and  agriculture. 

EXAMPLE:  See  Appendix  F  for  Orange  earth 
removal  zoning  bylaw. 


•  Vegetative  Removal  Zoning  -  is  a  tool  with 
which  you  can  ensure  that  forestry  resources 
are  not  denuded  with  clear  cutting.  It  limits 
the  conditions  and  terms  under  which  vege- 
tation can  be  removed  and  helps  to  guard 
against  soil  erosion. 

EXAMPLE:  See  Appendix  G  for  Ware  vegeta- 
tive removal  bylaw. 
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Acquisition 


Acquisition  of  forest  and  agricultural  land  is  an  important  tool  to 
complement  land  use  planning.  It  is  not  recommended  as  the  sole 
response  to  the  threatened  development  of  agricultural  and  forest 
lands  because:  1)  it  costs  too  much;  and  2)  taking  forest  and  agricul- 
tural lands  out  of  the  private  domain  does  not  necessarily  ensure 
that  those  lands  will  remain  in  productive  use.  In  fact,  by  putting 
such  lands  in  the  public  domain,  the  town  assumes  the  responsibil- 
ity for  seeing  that  they  are  carefully  managed  and  used  for  their 
forestry  and  agricultural  value:  not  always  an  easy  task.  Instead,  we 
recommend  that  acquisition  be  used  in  conjunction  with  zoning 
and  other  preservation  strategies. 

Even  with  the  best  planning,  lands  of  significance  will  become 
threatened  and  the  only  solution  will  be  acquisition  in  one  form  or 
another.  It  is  important  that  a  town  be  prepared  for  such  eventuali- 
ties, both  financially  and  procedurally,  because  usually  time  is  of  the 
essence.  It  is  at  times  like  this  that  land  trusts  can  play  a  very 
important  role.  They  often  have  the  skills,  and  occasionally  the 
financing,  to  help  a  town.  A  list  of  the  land  trusts  presently  operat- 
ing in  Franklin  County  which  can  assist  with  the  protection  and 
acquisition  of  forest  and  agricultural  resources  can  be  found  on  page 
27. 

A  note  of  caution  about  the  acquisition  and  sale  of  land  as  a  town. 
Article  97  of  the  Massachusetts  Constitution  requires  that  all  sales 
or  transfers  of  "conservation  or  agricultural"  lands  owned  by  a  town 
or  a  subdivision  of  State  government  must  first  be  approved  by  a  2/3 
vote  of  the  entire  State  legislature.  This  would  apply,  for  example,  if 
a  town  exercised  its  option  under  Chapter  61 A  and  bought  farmland 
and  wanted  to  sell  off  a  few  acres  to  defray  the  cost  of  the  acquisi- 
tion. Before  being  able  to  sell  those  few  acres,  the  town  would  have 
to  have  authorization  by  a  2/3  vote  of  the  State  Legislature. 


Chapters  61,  61A,  and  61B 

Chapters  61,  61  A,  and  61  B  are  differential  tax 
assessment  provisions  of  the  State  Tax  Code 
which  enable  certain  forest,  farm,  and  recrea- 
tional lands  open  to  the  public,  to  be  taxed  at 
their  use  value  and  not  their  full  fair  market 
value,  and  gives  towns  a  right  of  first  refusal  to 
buy  the  lands  should  the  owner  want  to  sell 
them  or  convert  them  to  a  different  use.  It  is 
this  right  of  first  refusal  which  makes  the 
Chapter  61  provisions  so  important  as  a  land 
preservation  tool  for  towns.  It  enables  towns 
to  intercept  parcels  of  open  land  registered 
under  these  tax  programs  and  keep  them 
permanently  in  their  agricultural  or  forestry 
use. 

Chapter  61  refers  to  forested  lands  of  10  or 
more  continguous  acres  managed  under  a 
cutting  practices  plan.  Chapter  61A  refers  to 
land  in  active  agriculture  of  5  or  more  contig- 
uous acres  earning  at  least  $500/year  in  gross 
sales  or  value.  Chapter  61 B  refers  to  recrea- 
tional lands  dedicated  to  public  use  but  held 
in  private  ownership.  All  three  of  these  Chap- 
ters result  in  decreased  property  taxes  for  the 
landowner  and  a  right  of  first  refusal  to  the 
town  should  the  landowner  intend  to  sell  or 
convert  the  land  to  other  uses.  This  enables  a 
town  to  take  affirmative  action  to  protect 
individual  parcels  of  forest  or  agricultural  land 
as  they  come  onto  the  market  or  are  threat- 
ened with  development. 

OWNERS  OF  LAND  CLASSIFIED  UNDER 
CHAPTERS  61,  61 A  OR  61 B  MUST  NOTIFY 
THE  TOWN  BOARD  OF  SELECTMEN, 
BOARD  OF  ASSESSORS,  PLANNING 
BOARD,  ANDCONSERVATION  BEFORE 
SELLING  OR  CONVERTING  THE  LAND  TO 
ANOTHER  USE. 

In  other  words,  if  a  landowner  enters  in  a 
purchase  and  sale  agreement  with  a  buyer 
who  intends  to  discontinue  the  lands  classi- 
fied use  (i.e.  agriculture,  horticulture,  forestry, 
or  open  recreational  lands),  the  landowner 
MUST  notify  the  town  by  CERTIFIED  MAIL. 
The  same  is  true  if  the  landowner  himself 
decides  to  use  the  land  for  anything  else.  The 
town  must  be  notified  by  certified  mail.  The 
landowner  must  notify  the  Board  of  Select- 


men, the  Board  of  Assessors,  the  Planning 
Board,  and  the  Conservation  Commission, 
each  by  certified  mail,  of  his  intent  to  either 
sell  or  convert  the  use  of  the  land.  The  only 
exceptions  are:  1)  ceasing  to  use  the  land  for 
its  classified  use  without  changing  its  use;  or 
2)  the  use  of  the  land  for  a  residence  for  the 
owner  or  the  parent,  grandparent,  child, 
grandchild,  or  brother  or  sister  of  the  owner, 
or  the  surviving  husband  or  wife  of  any 
deceased  such  relative,  or  for  living  quarters 
for  any  persons  actively  employed  full  time  in 
the  use  of  such  land.  In  this  case,  the  Board  of 
Assessors  must  be  notified  and  they  record 
such  fact  with  the  registry  of  deeds;  or  3) 
mortgage  foreclosure  sale.  In  the  case  of  a 
mortgage  foreclosure  sale,  the  holder  of  the 
mortgage  must  notify  the  Board  of  Selectmen, 
Board  of  Assessors,  Planning  Board,  and  Con- 
servation Commission  by  certified  mail  of  the 
time  and  place  of  the  sale. 

NOTICE  REQUIREMENTS 

Proper  notice  from  the  landowner  to  the  town 
has  the  following  requirements: 

1 )  CERTIFIED  mail  of  a  letter  to  EACH  of  the 
following:  Board  of  Selectmen;  Planning 
Board;  Conservation  Commission;  and  the 
Board  of  Assessors.  Bringing  the  letters  to 
the  town  clerk,  or  depositing  the  letter  by 
hand  in  a  mail  box,  or  any  form  of  commun- 
ication other  than  certified  mail  is  NOT 
acceptable. 

2)  The  certified  letters  must  be  from  the 
landowner. 

3)  The  letter  must  state  the  name  of  record  of 
the  landowner,  and  provide  a  legal  descrip- 
tion of  the  land  to  be  sold  or  converted. 

Ironically,  the  law  does  NOT  require  that  the 
letter  of  notice  of  intent  state  whether  the 
owner  intends  to  convert  the  use  or  sell,  and  if 
a  sale,  what  the  terms  of  that  sale  would  be. 
Nevertheless,  the  town  needs  this  informa- 
tion to  exercise  its  option,  and  is  within  its 
rights  to  demand  such  information. 


ONCE  PROPER  NOTIFICATION  IS  RE- 
CEIVED, THE  TOWN  HAS  120  DAYS  TO 
DECIDE  WHETHER  TO  EXERCISE  ITS 
OPTION  TO  PURCHASE  THE  LAND. 

The  option  period  begins  running  from  the 
first  day  after  the  certified  mailing  of  the  last 
notice  listed  above.  For  example,  if  certified 
letters  are  placed  in  the  mail  on  January  1  to 
the  Board  of  Selectmen,  the  Board  of  Asses- 
sors and  the  Planning  Board,  but  not  until 
January  2  for  the  Conservation  Commission, 
the  option  period  of  120  days  begins  running 
on  January  3.  It  does  not  matter  when  you 
receive  it.  That  is  why  the  letter  of  notice  of 
intent  to  sell  or  convert  the  land  must  be  certi- 
fied: so  there  is  ah  official  date  stamped  by  the 
United  States  Post  Office,  which  begins  the 
option  period  one  day  later. 

The  town  then  has  120  days  to  decide  whether 
to  exercise  its  option  to  purchase.  This  deci- 
sion must  be  made  at  a  public  hearing.  A 
Board  of  Selectmen's  meeting  will  suffice  for 
this. 


The  town  may  decide  to  assign  its  option  to  a 
non-profit  conservation  group  at  this  time. 
Such  an  assignment  must  be  made  for  the 
purpose  of  maintaining  a  majority  of  the  land 
in  its  classified  use  (agriculture,  horticulture, 
forestry,  or  open  recreational  lands).  Again, 
this  decision  must  be  made  at  a  public 
hearing. 

A  decision  to  exercise  the  option  (to  proceed 
with  buying  the  land)  and/or  a  decision  to 
assign  the  option  to  a  non-profit  conserva- 
tion group,  must  be  sent  to  the  landowner  by 
certified  mail  within  the  120  day  period,  and 
signed  by  the  Board  of  Selectmen.  That  letter 
must  also  be  recorded  with  the  Registry  of 
Deeds. 

The  landowner  should  also  be  notified  of  a 
decision  not  to  exercise  the  option.  That 
notice  must  be  sent  by  certified  mail  also.  If 
the  landowner  hears  nothing  at  the  end  of  the 
120  days,  he  may  proceed  with  his  plans  to  sell 
or  convert. 


Each  notice  of  intent  to  sell  or  convert,  notice 
of  exercise  of  option,  notice  of  assignment  of 
option,  or  notice  not  to  exercise  the  option 
must  contain  the  following:  the  name  of  the 
record  owner  of  the  land;  a  legal  description  of 
the  land  so  that  it  can  be  sold;  and,  in  the  case 
of  an  assignment  to  a  non-profit  land  trust, 
their  name  and  address. 

IF  THE  TOWN  VOTES  TO  ASSIGN  ITS 
OPTION  RIGHTS  TO  A  NON-PROFIT  CON- 
SERVATION ORGANIZATION,  THE  TOWN 
NO  LONGER  HAS  ANY  LEGAL  INVOLVE- 
MENT WITH  THE  TRANSACTION. 

Once  the  town  votes,  at  a  public  hearing,  to 
assign  its  option  rights  to  a  non-profit  conser- 
vation organization  for  the  purpose  of  retain- 
ing a  majority  of  the  land  in  its  classified  use, 
the  town  no  longer  has  any  legal  responsibili- 
ties or  authorities  concerning  the  acquisition 
of  the  land.  All  the  town's  rights  are  trans- 
ferred to  the  conservation  organization.  It  is 
vital  that  before  such  a  vote  takes  place,  that 
arrangements  are  made  with  the  non-profit 
conservation  organization,  ensuring  their  in- 
terest and  ability  to  acquire  the  land.  The  con- 


servation organization  should  be  contacted  as 
soon  as  the  notice  of  intent  tosell  or  convert  is 
received  so  it  can  have  sufficient  time  to 
organize  itself. 

NOTICE  OF  CONVERSION  IS  DIFFERENT 
THAN  A  NOTICE  OF  INTENDED  SALE. 

If  you  receive  a  notice  of  intent  to  convert 
the  use  of  the  land,  the  town,  in  order  to  pur- 
chase the  land,  must  obtain  an  impartial 
appraisal  of  the  full  fair  market  value  of  the 
land.  This  is  the  amount  that  the  town  has  the 
right  to  buy  the  land  for.  However,  you  have 
the  right  to  buy  the  land  if  the  owner  intends 
to  convert  the  use  to  residential,  commercial, 
or  industrial. 

NOTICE  OF  INTENT  TO  SELL 

If  you  receive  a  notice  of  intent  to  sell  the  land, 
your  right  of  first  refusal  is  based  on  the 
amount  of  money  which  was  offered  to  the 
seller  in  a  bona  fide  offer  to  purchase. 
Although  you  can  try  negotiating,  your  right 
to  purchase  is  based  on  matching  that  bona 
fide  offer  to  purchase. 
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Summary 


Chapter  61A  can  be  an  extremely  valuable 
tool  for  a  town  to  use  to  intercept  a  change  in 
use  from  agricultural,  horticultural,  forested, 
or  recreational  land. 

EXAMPLE:  A  Chapter  61A,  214  acre  potato 
farm  in  Hawley  and  Ashfield,  entered  into  a 
purchase  and  sale  for  50  acres  of  the  land  for 
$200,000.  The  buyer  intended  to  build  24 
houses  along  the  frontage.  The  offer  later 
became  $500,000  for  100  acres  of  frontage  (43 
house  lots).  The  farm  consisted  almost 
entirely  of  prime  farmland.  In  addition,  the 
owner  had  previously  applied  to  the  State 
APR  program  for  the  sale  of  his  development 
rights  and  the  State  had  offered  him  under 
$l,000/acre  for  those  rights.  The  application  to 
the  APR  program  was  considered  active  by 
the  State. 

Since  the  land  was  under  Chapter  61A,  the 
owner  was  required  to  notify  (and  did)  the 
Towns'  Boards  of  Selectmen,  Planning  Boards 
and  Conservation  Commissions  concerning 
the  proposed  sale  for  development  purposes. 
This  notice  to  the  towns  triggered  the  towns' 
rights  of  first  refusal  to  meet  the  developer's 
offer.  The  towns  both  voted  to  exercise  that 
right  and  at  a  special  town  meeting  voted  to 
assign  those  rights  to  the  American  Farmland 
Trust  (AFT). 

AFT  is  a  national  non-profit  land  trust  with 
offices  in  Northampton.  AFT  had  been  con- 
tacted by  the  Franklin  Land  Trust  (FLT),  a 
regional  non-profit  organization,  concerning 
financing  the  acquisition  and/or  protection  of 
the  land.  FLT  had  been  in  contact  with  the 
towns  as  soon  as  they  had  been  notified  of  the 
proposed  sale.  Because  of  the  financial  scope 
of  the  project,  FLT  called  in  a  larger  land  trust 
to  work  with  them  and  this  cooperation 
between  AFT,  FLT  and  the  towns  of  Hawley 
and  Ashfield  lead  to  the  assignment  of  rights 
to  AFT. 

Once  AFT  was  authorized  to  represent  the 
towns'  interests  they  entered  into  active 
negotiations  with  the  owner  of  the  land,  the 
developer,  the  APR  program,  and  the  towns. 
Among  the  towns'  primary  concerns  were  the 
large  number  of  homes  being  proposed  and 


the  impact  they  would  have  on  town  services 
and  town  populations,  as  well  as  the  safety 
considerations  of  construction  of  those  homes 
on  a  road  traditionally  not  maintained  in  the 
winter.  The  landowner  -  as  clearly  evidenced 
by  his  interest  in  the  APR  program  and  parti- 
cipation in  Chapter  61  A,  very  strongly  wanted 
to  see  as  much  of  the  land  remaining  in  agri- 
culture as  possible. 

AFT  was  impressed  by  the  coalescing  of  sev- 
eral factors:  the  interest  on  the  part  of  the 
owner  in  remaining  in  agriculture;  the  will- 
ingness of  the  Franklin  Land  Trust  to  reim- 
burse AFT  for  their  costs;  and  the  outstanding 
commitment  from  the  APR  program  to  pur- 
chase the  development  rights.  Once  involved, 
AFT  was  able  to  convince  the  State  to  reap- 
praise their  APR  offer,  which  resulted  in  an 
increased  offer  of  over  $l,000/acre.  AFT  also 
facilitated  negotiations  between  the  owner, 
buyer,  FLT,  and  the  towns.  These  negotiations 
resulted  in  a  3  fold  strategy:  (1)  The  developer 
bought  50  different  acres  than  originally 
intended  (less  frontage,  less  agriculturally 
significant  soils)  for  a  total  of  17  buildable  lots, 
at  a  price  of  $141,000.  (2)  AFT  paid  $230,000  to 
the  farm  owner  for  the  development  rights  on 
the  remaining  220  acres  (to  be  reimbursed  by 
the  APR  program);  and  (3)  FLT  agreed  to 
reimburse  AFT  for  a  portion  of  their  costs.  It  is 
anticipated  that  the  towns  of  Hawley  and 
Ashfield  will  reimburse  the  Franklin  Land 
Trust  for  all  or  part  of  their  expense. 

The  total  effect  of  this  transaction  was  a  signif- 
icant financial  return  to  the  landowner  in 
exchange  for  protecting  the  agricultural  land 
in  perpetuity  and  enabling  it  to  stay  in  active 
agriculture.  The  developer  will  get  the  same 
amount  of  acreage  for  a  decreased  price  to 
reflect  the  loss  of  building  lots.  The  towns  will 
absorb  a  more  modest  increase  in  town  ser- 
vices and  population.  See  Appendices  for 
other  examples. 

Chapters  61, 61  A,  and  61 B  present  towns  with 
unique  opportunities  to  plan  for  the  future  of 
specific  parcels  of  land.  We  strongly  recom- 
mend that  towns  take  the  time  to  make  a  map 
of  all  the  61,  61  A,  and  61 B  land  in  town  (a 
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simple  matter  to  copy  from  assessor's  records) 
and  then  to  sit  down  and  prioritize  which  of 
those  lands  the  town  might  be  interested  in 
acquiring.  Once  you  know  which  lands  the 
town  is  seriously  interested  in  you  can  take 
the  affirmative:  contact  the  owners  and  see 
what  their  plans  for  the  land  are,  and  let  them 
know  that  the  town  would  be  interested  in 
acquiring  an  interest  in  the  land  when  and  if 


they  are  ever  ready.  Often  times,  once  a  land- 
owner is  aware  of  the  town's  interest  they 
would  prefer  to  negotiate  with  them  than 
with  a  developer.  At  the  same  time,  the  town 
should  begin  investigating  sources  of  funding 
for  acquiring  land:  contact  land  trusts,  State 
funding  programs  (see  list  on  page  27),  and 
establish  a  town  fund  for  the  purchase  of  con- 
servation lands. 


Emergency  Procedures 


WHAT  IF  YOU  RECEIVE  A  NOTICE  TO  SELL 
OR  CONVERT  CHAPTER  61,  61A  OR  61B 
LANDS? 

1)  Contact  your  town  attorney. 

2)  Contact  the  County  Planning  Office 
(413-774-3167). 

3)  Contact  local  land  trusts  to  explore  their 
interest  in  the  property. 

4)  Check  to  be  sure  that  the  notice  was  suffi- 
cient: 1)  was  it  mailed  by  certified  mail?;  2) 
have  the  Board  of  Selectmen,  Board  of 
Assessors,  Conservation  Commission,  and 
Planning  Board  each  received  their  own 
notification?;  3)  did  that  notice  include  the 
name  of  the  record  owner  of  the  land,  his 
address,  a  legal  description  of  the  land  in 


question?;  and  4)  whether  the  land  is  to  be 
sold  (if  so,  for  how  much)  or  to  be 
converted. 

5)  If  the  notice  was  not  sufficient,  notify  the 
landowner  immediately,  as  well  as  your 
town  attorney,  and  the  other  Boards.  How- 
ever, proceed  immediately  on  the  assump- 
tion that  the  120  days  has  begun.  Failure  on 
the  part  of  the  landowner  is  a  gift  of  time  to 
you  and  does  not  mean  that  it  will  not  be 
cured  in  the  next  day  or  two. 

6)  Schedule  public  hearings  to  discuss  the 
land.  These  meetings  may  be  Board  of 
Selectmen  meetings,  or  Conservation 
Commission,  or  Planning  Board.  A  Special 
Town  Meeting  is  NOT  necessary  UNTIL 
you  decide  to  exercise  the  option  and  need 
to  come  up  with  money  to  purchase. 
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Agricultural  Preservation  Restriction  (APR) 


Chapter  780  (Acts  of  1977)  created  the  Agricul- 
tural Preservation  Restriction  (APR)  program. 
Under  the  APR  program,  the  State,  a  town,  or 
a  State  and  a  town,  may  purchase  restrictions 
on  farmland  which  limit  the  land's  use  to  agri- 
cultural. In  other  words,  the  farmland  owner 
sells  his  "development  rights."  The  farmland 
owner  is  compensated  by  the  difference 
between  the  development  value  (full  fair 
market  value)  and  the  agricultural  value  of  the 
land.  A  town  may  vote  at  town  meeting  to 
acquire  the  development  rights  to  farmland, 
either  acting  alone  or  cooperating  with  the 
State  Department  of  Food  &  Agriculture,  or  a 
private  non-profit  land  trust.  In  all  cases,  the 
land  stays  in  the  ownership  of  the  farmland 
owner  and  can  be  sold  for  agricultural  use 
only. 

EXAMPLES:  Each  year  at  annual  Town  Meet- 
ing, Amherst  authorizes  a  standing  account 
for  contributions  to  all  APR's  which  arise  in 
town.  The  set  amount  is  a  $5,000  contribution 


per  APR  acquisition.  Town  financial  participa- 
tion in  an  APR  acquisition  is  an  important 
factor  for  the  Department  of  Food  &  Agricul- 
ture and  raises  a  town's  ranking  in  its  pro- 
gram. In  addition,  it  stretches  the  amount  of 
money  that  the  farmer  may  receive  for  his 
land.  There  have  been  instances,  however, 
where  special  town  meetings  have  been 
called  and  an  increased  APR  contribution 
voted.  In  one  case,  the  town  voted  a  $50,000 
contribution  to  go  with  a  State  $260,000 
purchase  because  the  farm  would  not  have 
gone  into  the  State  APR  program  otherwise. 
Without  that  match  the  parcel  did  not  have 
sufficient  priority  with  the  State,  but  it  had 
great  scenic  and  other  value  to  the  town.  In 
another  case,  the  town  voted  a  total  of  $33,500 
toward  a  total  APR  acquisition  of  $400,000. 
The  town  has  paid  $15,000  for  an  option 
toward  the  total  $33,500  should  APR  funding 
come  through.  Otherwise,  they  get  the 
$15,000  back.  See  Appendix  I  for  detailed  dis- 
cussion of  Ashfield  and  Sunderland  examples. 
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Fee  Acquisition  -  It  is,  of  course,  possible  for  a 
town  to  decide  to  acquire  a  forest  or  farmland 
parcel  in  fee  (buy  it).  When  all  else  fails,  this 
can  be  the  only  answer  to  saving  a  particular 
parcel  from  development.  It  buys  the  town 
time  to  structure  other  land  saving  tech- 
niques (working  with  a  land  trust,  a  State  pro- 
gram, or  other  interest),  or  the  town  may  want 
to  retain  ownership  and  rent  the  land  out  for 
forestry  or  agricultural  use.  Also,  just  as  a  land 
trust  can  engage  in  limited  development  to 
finance  an  acquisition  (buy  100  acres  of  prime 
farmland,  sell  10  non-critical  acres  for  devel- 
opment to  subsidize  or  finance  the  protec- 
tion), so  can  a  town.  A  town  may  buy  a  parcel 
of  land  (after  town  meeting  authorizing  the 
action)  and  then  sell  off  a  small  piece  for 
development  to  finance  the  acquisition.  How- 
ever, it  is  very  important  to  remember  that  Arti- 
cle 97  of  the  State  Constitution  limits  a  town's 
ability  to  sell  conservation  land,  by  requiring  a 
2/3  vote  of  the  State  Legislature.  See  Appendix 
J  for  an  example. 

EXAMPLE:  A  137  acre  farm  came  on  the 
market  in  Amherst.  The  town  struck  a  deal 
with  a  would-be  developer  that  he  buy  the 
entire  farm  (the  owners  were  leaving  the  State 


to  farm  elsewhere)  and  the  town  bought  97 
acres  from  him.  The  town  now  rents  that  land 
out  to  farmers.  The  developer  retained  12 
acres  to  build  low  income  housing  and  the 
balance  of  28  acres  are  on  the  market  as  agri- 
cultural land.  This  parcel  is  not  continguous 
with  the  rest  of  the  farm  and  lies  in  the  flood 
plain,  so  the  use  is  already  limited  to 
agriculture. 

Self-Help  -  is  a  State  Program  administered 
through  the  Division  of  Conservation  Ser- 
vices. It  will  reimburse  a  town  up  to  80%  for 
the  acquisition  of  conservation  lands,  pro- 
vided that  there  is  public  access.  Naturally, 
this  has  its  greatest  applicability  to  forest 
lands.  Self-help  can  be  particularly  useful  to 
maintain  a  forested  parcel  in  open  space.  The 
town  may  contract  to  have  it  managed  and 
logged,  but  the  primary  use  of  the  land  must 
be  for  conservation  purposes.  A  prerequisite 
to  funding  through  this  program  is  that  the 
town  have  a  current  Open  Space  and  Recrea- 
tion Plan. 

Land  Bank  -  Under  home  rule,  towns  may 
adopt  Land  Bank  Funds.  A  town  adopts  a 
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small  fee  on  real  estate  transactions  and  the 
revenue  goes  to  a  local  fund  to  purchase  land 
for  conservation  or  protection  purposes. 
Many  towns  include  affordable  housing  as  a 
component  of  this  fund.  Because  Land  Bank 
Funds  create  a  new  revenue  source,  they 
must  be  authorized  by  the  State  Legislature. 
So,  although  a  town  can  authorize  a  Land 
Bank  Fund,  it  cannot  implement  it  without 
the  authorization  of  the  Legislature.  To  date, 
only  Nantucket  and  Martha's  Vineyard  have 
received  such  authorization,  but  Bills  are 
pending  in  the  Legislature  to  empower  all 
towns  in  the  Commonwealth  to  create  Land 
Bank  Funds. 

Although  statewide  legislation  has  not  yet 
passed,  it  is  important  that  towns  which 
would  like  to  create  Land  Bank  Funds  adopt 


home-rule  petitions  at  town  meeting  stating 
that  desire.  This  sends  a  clear  message  to  the 
State  Legislature  of  your  desire  to  have  the 
Fund,  and  also  enables  the  town  to  have  its 
debate  about  the  subject  in  advance  of  State 
enabling  Legislation.  This  could  save  your 
town  as  much  as  a  year  towards  implement- 
ing a  Land  Bank  Fund.  To  date,  37  towns  have 
passed  home-rule  petitions.  Wendell  and 
Montague  are  among  those. 

EXAMPLE:  See  Appendix  K  discussion  of  how 
to  adopt  a  home-rule  petition  and  sample  lan- 
guage for  a  petition  concerning  a  Land  Bank 
Fund. 
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Other  Techniques 


These  are  broken  down  into  helpful  and  detrimental  techniques.  The 
helpful  ones  are  alternative  techniques  which  are  not  zoning  or 
acquisition  which  can  benefit  agriculture  and  forestry.  The  detri- 
mental category  belongs  to  actions  which  a  town  can  take  which 
can  unintentionally  adversely  affect  the  viability  of  agriculture  and 
forestry  in  your  town. 
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HELPFUL: 


•  Agricultural  Incentive  Areas  (Right  to  Farm 
Law)  -  State  Law  provides  a  means  to  create 
an  agricultural  zone  without  taking  away  the 
development  value  of  the  land.  The  State 
"Right  to  Farm  Law/'  Chapter  613  of  the  Acts 
of  1985,  authorizes  towns  to  create  Agricultur- 
al Incentive  Areas. 

An  Agricultural  Incentive  Area  is  defined  by  a 
specially  appointed  town  committee  and 
approved  by  a  2/3  vote  at  town  meeting.  Some 
considerations  which  enter  into  the  location 
of  the  Incentive  Area  are  soils,  density  of  agri- 
cultural and  horticultural  endeavors,  and  his- 
toric use  of  the  land. 

Land  within  the  Agricultural  Incentive  Area 
cannot  be  sold  for  or  converted  to  non- 
agricultural  or  horticultural  use,  except  after 
the  town  has  exercised  a  right  of  first  refusal  to 
purchase  the  land  at  fair  market  value.  The 
crucial  differences  between  an  Agricultural 
Incentive  Area  and  agricultural  zoning  are:  1) 
land  cannot  be  included  in  the  Agricultural 
Incentive  Area  without  the  written  consent  of 
the  landowner;  and  2)  the  landowner  may  sell 
or  convert  the  use  of  the  land,  conditioned  on 
a  right  of  first  refusal  held  by  the  town.  Should 
the  town  determine  to  exercise  that  right,  the 
landowner  will  receive  the  full  fair  market 
value  of  the  land. 

In  this  way  the  land  is  protected  for  agricul- 
tural purposes  while  leaving  the  landowner 
the  full  value  of  the  land. 

Procedures  for  Implementing  an 
Agricultural  Incentive  Area 

1)  After  a  town  meeting  with  a  majority  vote 
to  adopt  the  provision  of  the  Right  to 
Farm  Law,  the  Board  of  Selectmen  estab- 
lishes an  agricultural  incentive  area  com- 
mittee. That  committee  is  charged  with 
investigation,  delineating,  and  establish- 
ing an  agricultural  incentive  area. 

2)  The  committee  consists  of  seven 
members  appointed  by  the  Board  of 
Selectmen:  1  member  Board  of  Selectmen; 
1  member  Planning  Board;  1  member 
Conservation  Commission;  3  residents  of 
towns  whose  principal  occupations  are  in 
agriculture  or  horticulture;  1  member 


from  public  at  large.  Each  member  serves 
for  three  years  with  staggered  terms  to 
start. 

3)  The  committee  shall:  a)  locate  and  map  all 
land  in  agriculture  or  horticulture  in 
town,  including  soil  classification  infor- 
mation, property  boundaries,  name  of 
land  owner,  and  present  zoning  classifica- 
tion of  parcel,  b)  Make  these  maps  avail- 
able to  the  public,  provide  printed  infor- 
mation to  all  affected  land  owners,  and 
hold  one  or  more  public  information 
meetings  in  order  to  explain  the  purposes 
and  requirements  of  an  agricultural 
incentive  area.  Notice  of  these  meetings 
must  be  given  by  registered  mail  to  all 
affected  or  abutting  landowners,  as  well 
as  by  publication,  c)  (After  completing 
steps  a  &  b)  formulate  recommendations 
for  formation  of  agricultural  incentive 
areas.  The  area  must  be  composed  princi- 
pally of  agricultural  land,  land  in  agricul- 
ture or  horticultural  use,  and  lands  con- 
tinguous  to  them.  These  recommenda- 
tions are  submitted  to  the  Conservation 
Commission,  Planning  Board,  Board  of 
Selectmen,  Conservation  District,  and 
Regional  Planning  Agency  for  their  com- 
ments (they  are  allowed  30  days),  d) 
Within  60  days  after  the  comment  period 
has  closed,  the  committee  may  make  revi- 
sions based  on  those  comments,  and  hold 
a  public  hearing  about  the  recommenda- 
tion, e)  Within  30  days  of  the  public  hear- 
ing the  committee  may  adopt  or  reject  as  a 
plan  the  recommended  proposal  or  any 
revisions  it  deems  necessary.  The  adop- 
tion of  the  plan  by  the  committee  requires 
a  2/3  vote.  However,  no  land  may  be 
included  in  the  incentive  area  without  the 
written  permission  of  the  owner,  f)  If 
adopted,  the  plan  is  submitted  to  the 
Commissioner  of  Agriculture  for  certifica- 
tion by  the  Agricultural  Lands  Preserva- 
tion Committee,  g)  The  Agricultural 
Lands  Preservation  Committee  has  60 
days  to  certify  the  plan  based  on:  i) 
whether  the  area  included  is  primarily 
suitable  as  agricultural  land;  and  ii) 
whether  the  plan  of  the  proposed  area 
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seems  to  be  feasible.  If  the  Preservation 
Committee  disapproves  the  area  plan,  they 
must  do  so  in  writing  along  with  their 
reasons  and  any  suggestions  for 
improvement  that  they  might  have.  After 
the  agricultural  incentive  area  committee 
has  received  the  negative  determination 
and  comments,  they  may  resubmit  the 
plan  to  the  Commissioner  of  Agriculture 
only  after  another  public  hearing  at  which 
any  modifications  proposed  by  the  Agri- 
cultural Lands  Preservation  Committee 
will  be  considered. 

If  the  Preservation  Committee  certifies  the 
agricultural  incentive  area  plan,  the  agri- 
cultural incentive  area  committee  must 
submit  the  plan  to  the  Board  of  Selectmen. 
Approval  of  the  plan  then  requires  a  2/3 
vote  of  a  town  meeting.  If  approved  at 
town  meeting,  the  plan  takes  effect  60 
days  from  the  date  of  approval.  Once 
approved  at  town  meeting,  the  incentive 
area  committee  must  file  a  description  of 
the  area  and  a  map  of  it  with  the  Planning 
Board,  the  Town  Clerk,  and  the  Commis- 
sioner of  Agriculture.  At  the  same  time, 
the  Board  of  Selectmen  must  file  the  plan 
in  the  public  restriction  tract  index  of  the 
registry  of  deeds. 

4)  Once  land  is  designated  as  lying  within 
the  Agricultural  Incentive  Area  (remem- 
ber, only  land  included  with  the  approval 
of  the  land  owner)  it  cannot  be  sold  or 
converted*  to  nonagricultural  or  horticul- 
tural use,  or  removed  from  inclusion  in 
the  incentive  area  unless  the  landowner 
notifies  by  registered,  return  receipt 
requested  mail,  the  Board  of  Selectmen, 
the  Planning  Board,  the  Conservation 
Commission,  and  the  Department  of  Food 
&  Agriculture  (on  behalf  of  the  State)  of 
the  intent  to  sell,  convert  to  other  use,  or 
be  removed  from  the  incentive  area. 

5)  For  60  days  after  the  mailing  of  this  notice 
the  town  and  State  have  (in  the  case  of  an 
intended  sale)  a  first  refusal  option  to 
meet  a  bona  fide  offer  to  purchase,  OR  (in 
the  case  of  an  intended  conversion)  an 
option  to  purchase  the  land  at  its  full  fair 
market  value  (to  be  determined  by  an 
impartial  appraisal). 


6)  No  sale  or  conversion  of  land  may  occur 
until  either  the  60  day  option  period  has 
expired  or  the  landowner  is  notified  in 
writing  by  the  Board  of  Selectmen  and  by 
the  Commissioner  of  Agriculture  that  the 
option  will  not  be  exercised. 

7)  If  the  town  or  State  determines  to  exercise 
their  option,  they  must  notify  the  owner 
in  writing  by  registered  mail  within  the  60 
day  option  period,  and  record  that  letter 
with  the  registry  of  deeds.  The  town  or 
State  must  demonstrate  that  there  are  suf- 
ficient funds  available  when  they  notify 
the  owner  of  their  intent  to  exercise  the 
option. 

8)  The  notice  of  intent,  notice  of  exercise  of 
the  option,  and  notice  of  nonexercise  of 
the  option  must  contain  the  name  of  the 
record  owner  of  the  land  and  a  descrip- 
tion of  the  premises  in  question. 

9)  The  town  or  State  may  exercise  their 
options  individually  or  jointly  provided  a 
determination  is  made  in  writing  that 
such  a  purchase  would  likely  result  in  the 
land  remaining  in  active  agriculture 
and/or  horticulture  (as  defined  in  Chapter 
61A). 

10)  The  option  to  purchase  (jointly  or  sepa- 
rately) may  be  exercised  in  one  or  more  of 
these  ways: 

a)  purchase  all  or  part  of  the  property 
in  fee,  provided  that  there  is  a  pur- 
chaser for  the  remaining  property; 

b)  purchase  an  APR  on  all  or  part  of 
property,  provided  that  there  is  a 
purchaser  for  the  remaining  interest 
in  the  land; 

c)  purchase  of  all  or  part  of  the  prop- 
erty by  a  private  land  trust  or  other 
charitable  corporation  which  is  au- 
thorized by  the  Commissioner  of 
Agriculture  to  exercise  such  option 
on  behalf  of  the  Department  of  Food 
and  Agriculture  for  the  purpose  of 
acquiring  an  APR  on  agricultural 

land. 

•Discontinuance  of  use  is  not  conversion.  Use  of  land  for  a 
residence  for  the  owner  or  a  parent,  grandparent,  grand- 
child, child,  brother  or  sister  of  the  owner,  or  surviving 
spouse  of  any  deceased  such  relative,  or  for  living  quar- 
ters for  any  person  actively  employed  fulltime  in  agricul- 
tural or  horticultural  use  of  the  land,  shall  not  be  a 
conversion. 
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If  neither  the  town  nor  the  Department  of 
Food  and  Agriculture  exercise  their 
option,  the  land  will  be  removed  from  the 
agricultural  incentive  area. 

Exceptions  to  the  Right  of  First  Refusal 

1)  Mortgage  foreclosure — but  the  holder  of 
the  mortgage  must,  at  least  30  days  before 
foreclosure  sale,  send  written  notice  by  reg- 
istered mail  of  the  time  and  place  of  the 
sale,  to  the  Board  of  Selectmen,  the  Plan- 
ning Board,  Conservation  Commission  and 
Department  of  Food  &  Agriculture. 

2)  A  landowner  may  "opt  out"  of  the  Incen- 
tive Area  by  notifying  the  agricultural 
incentive  committee  by  registered  mail, 
return  receipt  requested.  The  withdrawal 
from  the  Incentive  Area  will  be  effective 
two  years  from  the  date  of  notification. 

Benefits  to  Landowner  in 
Agricultural  Incentive  Area 

1)  Taxed  at  Chapter  61 A  rate. 

2)  Priority  for  determination  of  eligibility  of 
APR. 

3)  Land  protected  with  right  to  full  fair 
market  value. 

4)  It  is  up  to  the  landowner  whether  to  be 
included  in  the  protected  district. 

5)  There  are  two  ways  to  remove  yourself 
from  the  district:  a)  registered  letter  that 
you  want  to  withdraw  with  a  two  year 
wait;  b)  offer  the  land  for  sale  to  the  town 
and  Commonwealth  and  if  they  do  not 
purchase  you  are  automatically  removed 
from  the  district. 

NOTE:  At  this  writing  the  Department  of  Food  and  Agri- 
culture is  formulating  regulations  for  the  Right  to  Farm 
Law.  These  regulations — once  finalized — should  be  con- 
sulted for  greater  details  and  guidance. 


condition."  As  with  an  APR,  the  land  remains 
in  the  ownership  of  the  landowner,  but  that 
person  gives  up  the  right  to  develop  the  land. 
This  restriction  stays  with  the  land  as  it  is  sold. 
One  of  the  attractive  features  of  a  conserva- 
tion restriction,  is  that  it  can  be  worded  to 
permit  managed  cutting  practices  or  agricul- 
tural use. 

Most  often  a  conservation  restriction  is 
donated  to  the  town  or  land  trust  (although 
acquisition  is  possible)  and  then  the  land- 
owner qualifies  for  a  tax  deduction  on  his  fed- 
eral income  tax  as  well  as  a  decreased  prop- 
erty tax  assessment. 

All  conservation  restrictions,  whether 
donated  or  sold  must  be  approved  by  both  the 
town  and  the  Executive  Office  of  Environ- 
mental Affairs,  either  through  the  Division  of 
Conservation  Services  or  the  Department  of 
Environmental  Management. 

A  conservation  restriction  can  allow  a  town  to 
ensure  the  agricultural  or  forestry  value  of  the 
land  in  perpetuity  without  buying  the  land  in 
fee  and  while  allowing  its  traditional  use  to 
continue.  See  Appendix  L  for  detailed 
example. 

•  Road  Discontinuation  -  Towns  have  the 
legal  authority  to  "discontinue"  town  roads. 
This  action  (generally  taken  at  Town  Meeting) 
results  in  a  town  no  longer  being  responsible 
for  road  maintenance  or  snow  removal.  The 
other  result  is  that  land  along  a  discontinued 
road  may  not  be  subdivided.  This  provides  a 
tool  for  towns  to  limit  growth  in  certain  rela- 
tively undeveloped  areas.  Of  course,  you 
probably  would  not  want  to  discontinue  a 
road  that  is  a  well  traveled  road,  or  one  that  is 
already  fully  developed.  See  the  County 
Planning  Department  informational  handout 
on  Road  Discontinuation  for  more 
information. 


•  Conservation  Restrictions  -  The  use  of  con- 
servation restrictions  is  an  important  tool  for 
protecting  forestland  from  development,  and, 
in  some  cases,  agricultural  land  as  well.  A  con- 
servation restriction  is  an  agreement  between 
the  landowner  and  the  town,  or  the  State,  or  a 
non-profit  land  trust,  which  ensures  that  the 
land  will  remain  in  its  "natural,  scenic,  or  open 


•  Town  Policy  Statement  -  At  town  meeting, 
pass  a  proclamation  stating  that  "the  preser- 
vation and  conservation  of  our  agricultural 
and  forestry  resources  are  a  priority  for  the 

town  of We  will  engage  in  any 

and  all  lawful  activities  to  help  foster  the 
future  and  health  of  those  resources."  This 
makes  it  official  that  the  town  has  a  policy  of 
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protecting  and  conserving  these  resources, 
and  serves  as  a  lawful  justification  for  future 
actions  which  the  town  may  (legally)  take. 

•  Annual  Appropriation  of  Conservation 
Funds  -  At  Town  Meeting,  annually,  establish 
and  contribute  to  a  continuing  fund  for  the 
acquisition  of  interest  in  "conservation" 
lands:  you  define  conservation.  These  monies 
can  be  used  when  priority  61,  61A,  or  61B 
lands  become  available,  when  an  APR  needs 
financial  assistance  to  be  accepted  by  the 
State,  to  buy  valuable  wetlands  or  areas  of 
unique  ecological  significance,  to  protect  your 
aquifers,  and  more.  The  important  part  is  to 
establish  a  formal  town  fund  which  is  avail- 
able for  use  as  needed,  and  which  can  grow 
over  time. 

DETRIMENTAL: 

•  Sewer  Lines  -  can  play  an  extremely  impor- 
tant role  in  directing  growth  and  influencing 
the  type  of  land  used  for  development.  There- 
fore it  is  very  important  that  before  a  town 
makes  a  decision  to  extend  (or  create)  sewer 


lines,  it  considers  where  those  lines  will  run. 
Putting  sewer  lines  along  the  frontage  of  farm- 
land is  an  open  invitation  to  development. 
However,  placing  sewer  lines  in  areas  of  town 
with  less  farmland  or  forestry  importance  can 
help  focus  growth  in  that  area.  In  particular, 
the  use  of  sewer  lines  can  be  influential  when 
placed  in  areas  where  septic  systems  could 
not  work  (i.e.,  land  doesn't  perc,  it's  largely 
ledge,  etc.).  Traditionally,  land  which  is  not 
amenable  to  septic  systems  remains  undevel- 
oped unless  a  sewer  line  comes  in.  It  is  merely 
the  limit  on  waste  removal  which  limits  build- 
ing on  that  land.  At  the  same  time,  that  land 
often  represents  the  ideal  part  of  town  for 
growth  because  it  would  not  impair  forestry 
or  agricultural  resources.  See  Appendix  M  for 
a  more  detailed  discussion  of  sewer  line  man- 
agement strategies. 

•  Road  Grade  -  limits  can  radically  affect  where 
development  can  take  place.  If  your  town  has 
a  limit  of  6%  or  less  grade  on  new  roads,  you 
are  effectively  requiring  that  development 
occur  on  flat  farmland.  Roads  can  be  as  steep 
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as  12%  or  more,  if  well  designed,  and  still  be 
safe  and  erosion  conscious.  A  steeper  grade 
permits  development  in  the  hillier,  less  pro- 
ductive land,  while  protecting  the  flatter, 
more  productive  lands. 

•  Road  Improvements  -  beware  that  widen- 
ing, paving,  and  grading  of  roads,  as  well  as 
the  addition  of  street  lights  and  other  ame- 
nities, can  dramatically  increase  the  attrac- 
tiveness of  an  area  for  development.  As  with 
sewer  lines,  think  carefully  about  the  need  for 
such  improvements  in  that  particular  area, 
and  of  the  long  term  effect  such  improve- 
ments could  have.  For  example,  the  town  of 
Leyden  widened  the  main  road  in  town  and 
discovered  that  suddenly  Leyden  was  an 
attractive  place  for  commuters  to  live.  Pre- 
viously commuters  shyed  away  from  Leyden 
because  the  road  was  difficult  to  pass  in  the 
winter. 


•  Bylaws  Which  Inadvertently  Put  Pressure 
on  Agriculture  -  Sometimes  town  laws  acci- 
dently  create  pressures  which  make  it  difficult 
for  farmers  to  stay  in  business.  Nuisance  laws 
such  as  no  farm  animals  on  land  under  five 
acres,  can  limit  a  small  farm's  ability  to  oper- 
ate. It  also  discourages  young  farmers  since 
their  access  to  animals  can  be  eliminated  in 
this  way.  Similarly,  zoning  which  forbids  all 
commercial  enterprises  in  a  residential  district 
can  negatively  impact  farms.  What  if  your 
farms  are  in  a  residential  area?  A  zoning  bylaw 
to  this  effect  would  forbid  the  farmer  from 
selling  his  produce  at  a  roadside  stand. 

In  other  words,  take  a  look  at  laws  and  bylaws 
for  the  side  effects  they  may  have  on  agricul- 
ture and  see  if  there  might  not  be  another  way 
to  phrase  them  and  still  achieve  your  desired 
goal. 
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Management  of  Land,  Once  You  Own  It 


If  you  acquire  forest  or  farm  land,  the  town 
must  be  prepared  to  manage  that  land.  This 
involves  both  expense  and  expertise,  and  the 
ability  of  the  town  to  handle  these  obligations 
must  be  considered  before  an  acquisition 
takes  place. 

As  much  as  we  would  like  to  think  that  nature 
can  take  care  of  itself  without  help  from  us,  it 
doesn't  work  that  way.  If  you  bought  land 
because  you  want  it  to  be  used  for  agriculture, 
it  has  to  be  at  least  cut  annually  to  maintain  its 
open  character.  Left  to  its  own  devices,  the 
land  will  transition  to  brush,  then  shrubs,  and 
then  trees  in  a  very  few  years.  For  example, 
over  80%  of  Massachusetts  was  open  land  (not 


forested  or  developed)  less  than  100  years  ago. 
Now,  80%  of  Massachusetts  is  forested. 

Similarly,  if  you  buy  forest  land,  for  it  to 
remain  productive  for  timber,  or  even  as  a 
wildlife  area,  it  requires  active  management. 
This  is  particularly  true  if  your  goal  is  to  har- 
vest a  certain  type  and  quality  of  lumber,  or  to 
maintain  a  habitat  for  a  certain  type  of  animal 
life.  Both  trees  and  animals  survive  in  limited 
ecological  settings,  and  left  on  its  own,  the 
forest  will  change  to  a  different  environment 
which  will  not  accommodate  the  features  you 
were  seeking  to  protect. 

The  first  step  in  managing  land  is  to  determine 
your  use  priorities.  This  can  be  most  effec- 
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tively  accomplished  by  developing  an  Open 
Space  Plan  for  your  town.  Many  of  you 
already  have  them,  but  if  you  don't,  you 
should.  The  Open  Space  Planning  process 
enables  a  town  to  critically  assess  their 
resources:  what  they  have,  and  what  they 
want  to  protect.  Once  you  have  identified  the 
natural  resources  in  the  community,  you  can 
define  those  that  are  a  town  priority  to  save. 
These  can  be  farmland,  forestland,  wildlife 
habitats,  wetlands,  archaeologic  sites,  etc. 

Once  you  have  defined  what  it  is  you  want  to 
protect,  you  are  better  prepared  to  make  an 
acquisition  decision.  If  your  town  has  abso- 
lutely no  interest  in  protecting  farmland,  you 
are  unlikely  to  have  enough  support  at  town 
meeting  to  finance  an  acquisition.  On  the 
other  hand,  you  might  have  a  town  that  wants 
to  do  whatever  it  can  to  protect  all  the  forest 
resources.  In  this  case,  if  a  Chapter  61  woodlot 
becomes  available  for  acquisition,  you're 
likely  to  want  to  buy  it. 

Let's  say  your  town  has  just  bought  a  200  acre 
parcel  of  land;  mixed  farm  and  forestland. 
Deciding  how  to  manage  it  to  maintain  its 
present  characteristics  will  take  research  and 
planning.  The  first  step  is  to  find  out  exactly 
what  is  on  that  land.  A  detailed  study  by  biol- 
ogists, soil  scientists,  geologists,  botanists, 
and  others  will  be  crucial  for  determining  the 
ecological  habitats  and  what  their  needs  are. 
Once  you  really  know  what's  there,  you  can 
make  informed  decisions  about  how  to  best 
maintain  those  features. 

You  also  need  to  decide  what  your  objectives 
for  preservation  are:  protection?  educational 
use?  scientific  use?  passive  recreational  use? 
other?  Each  of  these  will  entail  different  man- 
agement requirements. 

•  If  you  decide  to  protect  the  land  some 
things  to  consider  are: 

-  boundary  identification  and  posting 

signs 

-  entrance  signs 

-  surveillance 

-  additional  acquisitions  of  land  to  protect 

the  larger  ecosystem  and  create  buffer 
zones 

-  vehicle  control  (what  about  all  terrain 

vehicles,  do  you  want  them?) 


-  hunting  (allow  or  not) 

-  visitor  control 

-  public  and  governmental  regulations 

•  If  you  decide  to  use  the  land  for 
educational  purposes,  some  things  to 
consider  are: 

-  trails  and  related  developments,  with 

maps  and  plans 

-  interpretative  materials 

-  policies  for  group  use 

-  liaison  with  educational  institutions, 

governmental  bodies,  and  other 
conservation  groups 

-  parking 

•  If  you  decide  to  use  the  land  for  scientific 
purposes,  some  things  to  consider  are: 

-  collection  policy 

-  research  studies  and  monitoring  systems 

-  liaison  with  scientific  community 

•  If  you  decide  to  use  the  land  for  passive 
recreational  use,  some  things  to  consider  are: 

-  trails  with  maps  and  plans 

-  informational  signs 

-  policy  for  group  use 

-  monitoring  of  use 

-  parking 

-  public  relations 

•  If  you  decide  to  use  the  land  for 
agriculture,  some  things  to  consider  are: 

-  long  term  leasing  of  land  to  farmer 

-  land  must  be  mowed  or  thoroughly 

grazed  annually 

-  conditions  for  use  of  herbicides  and 

pesticides 

-  requirement  of  conservation  plan  for  use 

-  allow  hunting? 

•  If  you  decide  to  use  the  land  for  managed 
forestry,  some  things  to  consider  are: 

-  hiring  consulting  forester  to  develop 

management  plan 

-  hiring  forester  to  actively  manage  and 

harvest  land 

-  creating  open  areas  to  maximize 

watershed  advantage 

-  creating  open  areas  for  wildlife  habitats 

-  allow  hunting? 
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All  of  these  considerations  are  just  starting 
points.  At  the  same  time,  the  town  must  be 
prepared  to  finance  whatever  decisions  it 
makes.  While  long  term  leases  with  farmers 
and  managed  harvesting  of  forestlands  can 
bring  in  money  to  the  town,  these  are  unlikely 
to  support  the  cost  of  all  management  efforts. 

Finally,  be  sure  to  involve  all  town  Boards  as 
well  as  the  police,  fire  department,  and  other 


safety  officials  in  all  management  planning 
and  decisions.  Much  of  the  enforcement 
responsibilities  will  fall  on  these  people,  and 
coordination  and  cooperation  with  them  at 
the  beginning  is  essential  to  successful  man- 
agement of  the  land.  See  Appendix  N  for 
detailed  Conservation  Land  Management 
information. 
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STATE  FUNDING  PROGRAMS 
FOR  LAND  ACQUISITION 

Department  of  Environmental  Management 

Fresh  Water  Swimming  Areas 

Town  Common  Program 

Connecticut  River  Action  Program 

Trail  Acquisition 

Rivers  &  Streams 

Protection  and  Enhancement  of  State  Parks 

Department  of  Environmental  Quality  Engineering 

Aquifer  Land  Acquisition  Program 
Surface  Water  Protection 
Endangered  Species  Habitats 

Department  of  Food  and  Agriculture 

Agricultural  Preservation  Restriction  Program 

Department  of  Public  Works 

Open  Lands  along  Public  Highways 

Division  of  Fisheries  and  Wildlife 

Cold  Water  Streams 
Wildlife  Habitats 

Division  of  Conservation  Services 

Self-Help 

Urban  Self-Help 

Land  and  Water  Conservation  Fund 

Strategic  Urban  Recreation 

Metropolitan  District  Commission 

Watershed  Protection 


FRANKLIN  COUNTY  LAND  TRUSTS  WORKING  WITH 
AGRICULTURE  AND  FORESTLAND 

American  Farmland  Trust,  1  Short  Street,  Northampton,  MA  01060 
Telephone:  (413)  586-9330 

Connecticut  River  Watershed  Council,  125  Coombs  Rd.,  Easthampton,  MA  01027 
Telephone:  (413)  584-0057 

Franklin  Land  Trust,  P.O.  Box  216,  Ashfield,  MA  01330 
Telephone:  (413)  628-4696 

Mount  Grace  Conservation  Land  Trust,  5  Chestnut  Hill,  Warwick,  MA  01364 

Valley  Community  Land  Trust,  Box  1552,  Greenfield,  MA  01302 

Valley  Land  Fund,  Box  522,  Hadley,  MA  01035 
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PEOPLE  WORKING  IN  AGRICULTURE  AND  FORESTLAND 
PROTECTION  FOR  FRANKLIN  COUNTY 

Regional  Planning  Agency: 

Given  Hallsmith,  County  Planner,  (413)  774-3167 
Lynn  Rubinstein,  Land  Use  Planner,  (413)  774-3167 

Land  Trusts: 

Bob  Wagner  and  Rich  Hubbard,  American  Farmland  Trust,  (413)  586-9330 

Mark  Zenick,  Franklin  Land  Trust,  (413)  628-4696 

Keith  Ross,  Mt.  Grace  Conservation  Land  Trust,  (617)  544-2181 

Terry  Blunt,  Valley  Land  Fund,  (413)  247-5831 

Alan  Ladd,  Valley  Community  Land  Trust,  (413)  624-3048 

State: 

Roy  Goodreau,  Division  of  Conservation  Services,  (413)  549-1883 

Carroll  Holmes,  Department  of  Environmental  Management,  (413)  549-1883 

Cheryl  Nicholas,  Department  of  Food  &  Agriculture,  (617)  727-0464 

Tom  Matusko,  Department  of  Food  &  Agriculture,  (617)  727-0464 

Local: 

Franklin  Conservation  District,  (413)  584-1464 

Cooperative  Extension,  (413)  774-2092 

Conservation  Commissions 

Planning  Boards 

Massachusetts  Forestry  Association,  Jonathan  Nute,  (617)  724-3400 

Federal: 

Soil  Conservation  Service,  Don  Liptack,  (413)  772-0384 

Agricultural  Stabilization  and  Conservation  Service,  Kenneth  Knight,  (413)  772-6810 
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Model  Cluster  Zoning  Bylaw 


TOWN  OF  AUBURN: 
OPEN  SPACE  RESIDENTIAL  DEVELOPMENT 


4.2  Open  Space  Residential  Development  ~  The  Planning  Board 
may  grant  a  special  permit  for  an  Open  Space  Residential 
Development  in  any  residential  district  subject  to  the  following: 

4.2.1  Purpose  ~  The  purpose  of  Open  Space  Residential 
Development  is  to  encourage  the  preservation  of 
common  land  for  conservation,  agriculture,  open  space 
and  recreational  use;  to  preserve  historical  or 
archaeological  resources;  to  protect  existing  or  potential 
municipal  water  supplies;  to  protect  the  value  of  real 
property;  to  promote  more  sensitive  siting  of  buildings 
and  better  overall  site  planning;  to  promote  better 
utilization  of  land  in  harmony  with  its  natural  features 
and  with  the  general  intent  of  the  zoning  bylaw  through 
a  greater  flexibility  in  design;  and  to  allow  more  efficient 
provision  of  municipal  services. 

4.2.2  Procedures 

4.2.2.1  Filing  of  Application  -  Each  application  for  a 
special  permit  for  Open  Space  Residential 
Development  shall  be  filed  with  the  Planning 
Board,  with  a  copy  filed  forthwith  with  the 
Town  Clerk,  and  shall  be  accompanied  by  10 
copies  of  a  preliminary  plan  of  the  entire 


parcel  under  consideration,  prepared  by  a 
professional  architect,  engineer  or  landscape 
architect. 

4.2.2.2  Contents  of  Application  -  Said  application 
and  plan  shall  be  prepared  in  accordance  with 
requirements  for  a  preliminary  subdivision 
plan  in  the  Rules  and  Regulations  of  the 
Planning  Board  governing  subdivision  of  land, 
whether  or  not  the  development  constitutes  a 
subdivision,  and  shall  include  proposed 
location,  bulk  and  height  of  all  proposed 
buildings.  In  addition,  the  applicant  shall 
provide  the  following  information: 

(a)  The  number  of  dwellings  which  could  be 
constructed  under  this  bylaw  by  means  of 
a  conventional  development  plan, 
considering  the  whole  parcel,  exclusive 
of  water  bodies,  floodplain,  and  land 
prohibited  from  development  by  legally 
enforceable  restrictions,  easements  or 
covenants. 

(b)  An  analysis  of  the  site,  including 
wetlands,  water  bodies,  slopes,  soil 
conditions,  areas  within  the  100  year 
flood,  and  such  other  natural  features  as 
the  Planning  Board  may  request.  As 
well,  an  existing  topographic  map  and  a 
proposed  topographic  map  at  two  feet 
intervals  must  be  provided. 

(c)  A  summary  of  the  environmental 
concerns  relating  to  the  proposed  plan. 

(d)  A  description  of  the  neighborhood  in 
which  the  tract  lies,  including  utilities  and 
other  public  facilities,  and  the  impact  of 
the  proposed  plan  upon  them. 

(e)  Evaluation  of  the  open  land  proposed 
within  the  Open  Space  Residential 
Development,  with  respect  to  use,  size, 
shape,  location,  natural  resource  value, 
and  accessibility  by  residents  of  the  town 
or  of  the  Open  Space  Residential 
Development. 
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4.2.2.3  Review  of  Other  Boards  ~  Before  acting  upon 
the  application,  the  board  shall  submit  it  with 
the  plan  to  the  following  boards,  which  may 
review  it  jointly  or  separately:  the  board  of 
health,  the  town  engineer,  the  conservation 
commission,  and  the  fire  department.  Any 
such  board  or  agency  to  which  petitions  are 
referred  for  review  shall  submit  such 
recommendations  as  it  deems  appropriate  to 
the  planning  board  and  the  applicant.  Failure 
to  make  recommendations  within  35  days  of 
receipt  shall  be  deemed  lack  of  opposition. 

4.2.2.4  Public  Hearing  ~  After  the  opportunity  for 
review  by  other  boards  has  taken  place,  the 
planning  board  shall  hold  a  hearing  under  this 
section,  in  conformity  with  the  provisions  of  G. 
L.  Chapter  40A,  §9,  and  of  the  zoning  bylaw 
and  regulations  of  the  planning  board.  The 
hearing  shall  be  held  within  65  days  after  filing 
of  the  application  with  the  board  and  the 
clerk.  Notice  shall  be  given  by  publication  and 
posted  and  by  first-class  mailings  to  "parties  in 
interest"  as  defined  in  G.  L.  Chapter  40A,  §11. 
The  decision  of  the  board,  and  any  extension, 
modification  or  renewal  thereof,  shall  be  filed 
with  the  board  and  clerk  within  90  days 
following  the  closing  of  the  public  hearing. 
Failure  of  the  board  to  act  within  90  days  shall 
be  deemed  a  grant  of  the  permit  applied  for. 
Issuance  of  the  permit  requires  an  affirmative 
vote  of  four  members  of  a  five-member  board. 

4.2.2.5  Relation  to  Subdivision  Control  Act  -- 
Planning  Board  approval  of  a  special  permit 
hereunder  shall  not  substitute  for  compliance 
with  the  subdivision  control  act,  nor  oblige  the 
planning  board  to  approve  any  related 
definitive  plan  for  subdivision,  nor  reduce  any 
time  periods  for  board  consideration  under 
that  law.  However,  in  order  to  facilitate 
processing,  the  planning  board  shall,  insofar  as 
practical  under  existing  law,  adopt  regulations 
establishing  procedures  for  submission  of  a 
combined  plan  and  application  which  shall 
satisfy  this  section  and  the  board's  regulations 
under  the  subdivision  control  act. 
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4.2.3  Findings  of  Board  —  The  Board  may  grant  a  special 
permit  under  this  section  only  if  it  finds  that  the 
applicant  has  demonstrated  the  following:  that  the 
Open  Space  Residential  Development  plan  will  be  in 
harmony  with  the  general  purpose  of  the  bylaw  and  the 
requirements  of  G.  L.  Chapter  40A,  and  the  long  range 
plan  of  the  town;  that  it  will  not  have  a  detrimental 
impact  on  the  neighborhood,  will  be  designed  with  due 
consideration  for  health  and  safety,  and  is  superior  to  a 
conventional  plan  in  preserving  open  space,  minimizing 
environmental  disruption,  allowing  for  more  efficient 
provision  of  services,  or  allowing  for  greater  variety  in 
prices  or  types  of  housing.  In  addition,  the  plan  must 
meet  the  specific  requirements  of  sections  4.2.4  and 
4.2.5. 

4.2.4  Minimum  Dimensional  Requirements 

4.2.4.1  The  area  of  the  parcel  to  be  developed  is  not 
less  than  six  acres. 

4.2.4.2  The  minimum  parcel  frontage  shall  be  in 
accordance  with  Table  2. 

4.2.4.3  Every  single-family  detached  dwelling  is 
placed  upon  a  lot  with  the  height,  frontage, 
side  and  rear  yard  requirements  in  accordance 
with  the  requirements  of  Table  2,  5.4, 
Dimensional  Requirements  ~  Open  Space 
Residential. 

4.2.4.4  Every  two-family  or  multi-family  building  is 
built  with  the  setbacks  from  lot  lines  and  other 
buildings,  and  the  limitations  as  to  size  and 
height  in  accordance  with  the  requirements  of 
Table  3,  5.4,  Dimensional  Requirements  ~ 
Open  Space  Residential. 

4.2.4.5  Minimum  width  of  open  land  between  any 
group  of  lots  and  adjacent  property  is  20  feet 
in  the  RA  and  RB  Districts  and  40  feet  in  the 
RC  and  RR  Districts,  and  between  each  group 
of  clustered  buildings  is  100  feet. 

4.2.4.6  Except  as  specified  in  a  special  permit  granted 
under  this  section,  all  requirements  of  the 
zoning  bylaw  shall  continue  to  apply. 


J  4.2.4.7      The  requirements  related  to  the  ownership, 

upkeep,  liability,  and  maintenance  of  the  open 
land  are  in  perpetuity  and  as  such  become  the 
responsibility  of  the  owners'  heirs  and  assigns. 

4.2.5       Required  Open  Land 

4.2.5.1  At  least  30%  of  the  parcel  in  the  RA  and  RB 
Districts,  and  40%  of  the  parcel  in  the  RC  and 
RR  Districts,  exclusive  of  land  set  aside  for 
roads  and  parking,  shall  be  open  land. 

4.2.5.2  The  open  land,  and  such  other  facilities  as  may 
be  held  in  common  shall  be  conveyed  to  one  of 
the  following,  as  determined  by  the  planning 
board,  subject  to  the  following  guidelines.  In 
general,  natural  resource  land  such  as 
wetlands  not  suitable  for  any  public  use,  or 
suitable  for  extensive  public  recreational  use, 
should  be  conveyed  to  the  town  or  to  a  trust; 
whereas  land  which  will  be  principally  used  by 
the  residents  of  the  Open  Space  Residential 
Development  should  be  conveyed  to  a  home 
association. 

p\  4.2.5.2.1      To      a      corporation      or      trust 

y  comprising    a    home    association 

whose  membership  includes  the 
owners  of  all  lots  or  units  contained 
in  the  parcel.  The  developer  shall 
include  in  the  deed  to  owners  of 
individual  lots  beneficial  rights  in 
said  open  land,  and  shall  grant  a 
conservation  restriction  to  the 
Town  of  Auburn  over  such  land 
pursuant  to  M.  G.  L.  Chapter  184, 
§31-33,  to  insure  that  such  land  be 
kept  in  an  open  or  natural  state 
and  not  be  built  upon  for 
residential  use  or  developed  for 
accessory  uses  by  such  as  parking 
or  roadways.  This  restriction  shall 
be  enforceable  by  the  Town 
through  its  Conservation  Commis- 
sion in  any  proceeding  authorized 
by  §33  of  Chapter  184  of  M.  G.  L. 
In  addition,  the  developer  shall  be 
responsible  for  the  maintenance  of 
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the  common  land  and  any  other 
facilities  to  be  held  in  common 
until  such  time  as  the  homes 
association  is  capable  of  assuming 
said  responsibility.  In  order  to 
ensure  that  the  association  will 
properly  maintain  the  land  deeded 
to  it  under  this  section,  the 
developer  shall  cause  to  be 
recorded  at  the  Worcester  County 
Registry  of  Deeds  a  Declaration  of 
Covenants  and  Restrictions  which 
shall,  at  a  minimum,  provide  for 
the  following: 

(1)  Mandatory  membership  in  an 
established  homes  associa- 
tion, as  a  requirement  of 
ownership  of  any  lot  in  the 
parcel. 

(2)  Provisions  for  maintenance 
assessments  of  all  lots  in 
order  to  ensure  that  the  open 
land  is  maintained  in  a 
condition  suitable  for  the 
uses  approved  by  the  homes 
association.  Failure  to  pay 
such  assessment  shall  create 
a  lien  on  the  property 
assessed,  enforceable  by 
either  the  homes  association 
or  the  owner  of  any  lot. 

(3)  Provision  which,  so  far  as 
possible  under  the  existing 
law,  will  ensure  that  the 
restrictions  placed  on  the  use 
of  the  open  land  will  not 
terminate  by  operation  of 
law. 

4.2.5.2.2  To  a  nonprofit  organization,  the 
principal  purpose  of  which  is  the 
conservation  of  open  space.  The 
developer  or  charity  shall  grant  a 
conservation  restriction  as  set  out 
in  4.2.5.3.1  above. 
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4.2.5.2.3  To  the  Conservation  Commission 
of  the  Town  for  a  park  or  open 
space  use,  subject  to  the  approval 
of  Town  Meeting,  with  a  trust 
clause  insuring  that  it  be 
maintained  as  open  space. 

4.2.5.3  Subject  to  the  above,  the  open  space  may  be 
used  for  recreational  purposes  including  golf 
courses,  riding  trails,  tennis  courts,  gardens, 
swimming  pools  and  temporary  structures. 
The  board  may  permit  open  land  owned  by  a 
homes  association  to  be  used  for  individual 
septic  systems,  or  for  communal  septic  systems 
if  it,  and  the  board  of  health,  are  convinced 
that  proper  legal  safeguards  exist  for 
management  of  a  communally  owned  system. 

4.2.6      Further  Requirements 

4.2.6.1  No  use  other  than  residential  or  recreational 
shall  be  permitted. 

4.2.6.2  No  lot  shown  on  a  plan  for  which  a  permit  is 
granted  under  this  section  may  be  further 
subdivided,  and  a  notation  to  this  effect  shall 
be  shown  upon  the  plan. 

4.2.6.3  No  certificate  of  occupancy  shall  be  issued  by 
the  building  inspector  until  he  has  certified  to 
the  planning  board  that  the  premises  have 
been  built  in  accordance  with  the  plan 
approved  by  the  board  hereunder. 

4.2.6.4  The  board  may  impose  other  conditions, 
safeguards,  limitations  on  time  and  use, 
pursuant  to  its  regulations. 

4.2.6.5  The  board  may  grant  a  special  permit 
hereunder  for  Open  Space  Residential 
Development  even  if  the  proposed 
development  is  not  subject  to  the  subdivision 
control  law. 

4.2.6.6  Except  insofar  as  the  subdivision  is  given  five 
years  protection  under  G.  L.  Chapter  40A,  §6, 
the  special  permits  granted  under  this  section 
shall  lapse  within  two  years  (or  less),  excluding 
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time  required  to  pursue  or  await  the 
determination  of  an  appeal,  from  the  grant 
thereof,  if  a  substantial  use  has  not  sooner 
commenced  or  if  construction  has  not  begun, 
except  that  the  planning  board  may  grant  an 
extension  for  good  cause  and  shall  grant  an 
extension  if  the  delay  was  caused  by  the  need 
to  seek  other  permits. 

4.2.6.7  Subsequent  to  granting  of  the  permit,  the 
Planning  Board  may  permit  relocation  of  lot 
lines  within  the  Open  Space  Residential 
Development.  However,  any  change  in  overall 
density,  street  layout,  or  open  space  layout  will 
require  further  hearings. 

4.2.7      Optional  Density  Bonus 

4.2.7.1  Notwithstanding  the  limitations  set  out  above, 
the  Planning  Board,  if  it  deems  it  otherwise 
advisable  to  do  so,  shall  as  a  provision  of  a 
special  permit  issued  hereunder  authorize 
increases  in  the  permissible  density  of 
population  or  intensity  of  use  in  the  proposed 
Open  Space  Residential  Development, 
providing  that  the  tract  is  sewered  and  that  the 
number  of  units  within  the  tract  shall  not  be 
increased  more  than  25%  over  what  would 
otherwise  be  permitted  within  the  Open  Space 
Residential  Development,  if  the  applicant 
provides  one  or  more  of  the  following: 

4.2.7.1.1  Traffic  or  pedestrian  improve- 
ments (e.g.,  bike  paths,  bridle 
paths,  screened  parking). 

4.2.7.1.2  Open  space  which  is  landscaped 
or  has  unusual  value  to  the 
community  or  to  the  residents  and 
comprises  an  unusually  large 
percent  of  the  tract. 

4.2.7.2  Such  density/intensity  bonus  may  include  any 
or  all  of  the  following: 

4.2.7.2. 1  Decrease  of  minimum  lot  size. 

4.2.7.2.2  Increase  in  number  of  lots. 
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^  4.2.7.3      Off-Premises  Improvements  -  The  Planning 

Board  may  approve  a  density  bonus  when  the 
applicant  agrees  to  make  public  improvements 
or  improvements  in  the  public  interest  on 
property  not  under  the  applicant's  control. 


: 
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Fact  Sheet  on  Transfer  of 
Development  Rights  (TDR's) 


Because  of  the  incredible  amount  of  development  Wells,  Maine  is 
experiencing,  the  Planning  Board  has  been  studying  a  growth 
management  technique  which  is  regarded  by  the  planning  profession  as 
one  of  the  best  possible  techniques  around.  It  is  called  a  transfer  of 
development  rights  program. 


What  does  that  mean?  Just  this.  Attached  to  land  are  legal  rights.  For 
example,  the  owner  has  the  right  to  sell  the  land,  or  lease  it,  or  place 
easements  on  it.  The  owner  has  the  right  to  develop  the  land  in 
accordance  with  public  laws  and  regulations.  And,  if  a  mechanism  is 
created  by  law  or  ordinance,  he  can  sell  his  development  rights  to  some 
other  landowner,  who  in  turn  can  use  those  rights  to  develop  another 
parcel  of  land. 


How  is  the  mechanism  created?  The  Town  must  adopt  the  mechanism 
by  ordinance.  There  are  two  basic  steps  necessary  to  use  TDR's.  (1) 
Establishment  of  a  "sending  area"  in  which  development  rights  are 
created  and  from  which  they  can  be  sold  (the  rural  area),  and  (2) 
designation  of  a  "receiving  area"  where  the  land  and  public  services  are 
capable  of  absorbing  additional  density  (the  Town  Center  District). 


Why  would  a  landowner  in  the  sending  zone  sell  his  development 
rights?  One  reason  is  he/she  could  get  fair  market  value  from  the  sale. 
But  there  may  be  others.  The  landowner  may  not  wish  to  develop  the 
land  anyway.  By  selling  development  rights  he  may  raise  money  to 
finance  capital  improvements  or  pay  taxes  without  carving  up  the  land 
into  residential  lots.  Or  he  may  not  want  his  heirs  to  develop  the  land. 
His  action  would  prevent  them  from  developing  it.  This  mechanism, 
unlike  zoning,  offers  rural  landowners  an  economic  incentive  to  resist 
development  pressure  by  selling  development  rights  rather  than  the  land 
itself. 


Must  a  landowner  sell  all  his  development  rights?  No. 


What  activities  are  permitted  on  the  property  after  the  development 
rights  have  been  conveyed?  The  activities  permitted  are  spelled  out  in 
the  conservation  easement.  The  activities  would  include  timber 
harvesting,  agriculture,  and  encouragement  of  wildlife  habitat.  No 
dwelling  units  or  permanent  foundations  would  be  permitted. 


Who  can  buy  development  rights?  Anyone  can,  but  only  property 
owners  in  the  receiving  zone  or  Town  Center  District  are  able  to  use  the 
development  rights. 


Why  would  someone  else  buy  development  rights?  The  answer  will 
usually  lie  in  the  program  established  by  the  ordinance.  For  example, 
according  to  the  ordinance  being  proposed  for  Wells,  the  most  obvious 
reason  is  anyone  who  buys  development  rights  can  use  those  rights  to 
build  more  dwelling  units  per  acre  in  a  newly  created  Town  Center 
District  (receiving  zone)  than  the  zoning  in  that  district  would  otherwise 
permit.  To  be  more  specific,  the  density  in  the  proposed  Town  Center 
District  is  one  dwelling  unit  per  20,000  square  feet  on  water  and  sewer. 
For  each  development  right  applied  to  this  lot  an  additional  dwelling 
unit  may  be  placed  on  it  up  to  a  density  of  5  units  per  20,000  sq.  ft.  Or  if 
the  developer  wished  to  use  land  for  permitted  commercial  activities,  he 


could  apply  development  rights  in  that  instance  as  well  to  increase  his 
density. 


How  much  is  each  development  right  worth?  The  price  of  each 
development  right  purchased  depends  upon  the  buyer  and  seller.  To 
sell  development  rights  a  landowner  must  own  at  least  100,000  sq.  ft.  of 
undeveloped  land.  Therefore,  every  time  a  development  right  is 
purchased  at  least  100,000  sq.  ft.  will  be  protected  from  future  non- 
agricultural  or  non-silvacultural  development. 


Can  development  rights  from  two  or  more  separate  parcels  in  the 
sending  zone  be  transferred  to  a  single  parcel  in  the  receiving  zone? 
Yes. 


Where  have  TDR's  been  used?  Cape  Elizabeth,  Maine  is  the  only 
municipality  in  this  state  with  a  program  in  place  now.  But  it  has  been 
used  in  such  other  areas  as  Groton  and  Sunderland,  Massachusetts, 
Montgomery  and  Calvert  Counties  in  Maryland,  and  Palm  Beach  and 
Dade  Counties  in  Florida.  In  Montgomery  County,  Maryland,  1,500 
TDR's  have  been  processed  involving  10,000  acres  of  farmland. 


If  it  is  such  a  good  idea  why  haven't  more  towns  used  it?     It  is  a 

relatively  new  concept,  and  is  not  easily  understood.  The  communities 
that  have  tried  it  (Groton,  Mass.,  for  example)  are  enthusiastic  about  it. 
Also,  it  will  not  work  in  smaller  towns  which  aren't  growing  or  in  towns 
that  are  already  largely  developed.  Towns  where  there  is  little 
development  pressure  have  little  motivation  to  try  a  new  idea,  unlike 
Wells  which  still  has  a  significant  amount  of  rural  land  and  development 
pressure. 


Can  the  rural  land  from  which  the  development  rights  are  removed  be 
developed  through  some  change  in  the  law  in  the  future?  No,  absolutely 
not.  A  conservation  easement  would  be  placed  on  the  land  and  it  could 


not  be  removed.  Conservation  easements  have  been  tested  in  the  courts 
and  found  to  stand  up  as  permanent  legal  transfers. 


Will  TDR's  allow  more  development  in  Wells?  No.  They  will  only 
redirect  development  that  is  currently  allowed  in  the  rural  area  to  the 
newly  designated  Town  Center  District. 


Will  TDR's  encourage  more  growth?    No.    Our  Growth  Ordinance 
regulates  the  rate  of  growth.  That  would  not  change. 


Will  TDR's  slow  growth?  No. 


What  are  the  advantages?  For  one  thing  the  program  is  voluntary.  No 
one  is  forced  to  do  anything  with  his/her  land.  The  program  enables 
landowners  to  be  compensated  for  keeping  their  land  undeveloped, 
unlike  zoning  which  merely  tells  some  landowners  they  can  no  longer 
develop  all  their  land  because  of  density  requirements  or  the  public's 
need  to  protect  valuable  natural  resources. 

There  are  advantages  for  the  Town  as  well.  If  growth  occurs  near  the 
center  of  town  where  services  such  as  schools,  fire  and  police  are 
located,  it  is  cheaper  for  the  Town  to  provide  those  services.  There  are 
less  miles  of  road  subject  to  heavy  use  and  fewer  students  to  bus  to 
school.  Development  will  be  encouraged  to  locate  on  public  water  and 
sewer  in  order  to  limit  development  near  valuable  natural  resources 
such  as  Branch  Brook,  wetlands,  and  wildlife  habitat  areas.  The  rural 
areas  will  remain  more  open  with  land  available  for  hunting,  fishing, 
recreation,  farming,  and  silvaculture.  In  order  to  ensure  adequate 
attractive  housing  will  be  built,  the  BOCA  Code  will  be  imposed  in  the 
Town  Center  Zone  and  the  buildings  will  be  subject  to  visual  design 
review.  Also,  the  location  of  the  new  zone  will  establish  a  road  network 
which  will  enable  residents  to  avoid  using  Route  #1. 


There  are  disadvantages  as  well.  Since  the  program  is  voluntary,  it  only 
works  if  the  landowners  use  it.  And  there  will  be  additional  paperwork 
at  the  town  office  if  the  program  is  used,  although  it  is  not  anticipated 
the  paper  work  will  be  significant. 


With  respect  to  taxes:  The  program  is  not  apt  to  have  much  effect. 
When  a  landowner  sells  his  development  rights  the  value  of  his  land  may 
decrease,  depending  upon  what  it  was  valued  at  before  the  development 
rights  were  conveyed.  Any  loss  in  tax  revenues  from  the  rural  areas 
should  be  more  than  offset  by  increases  in  the  property  taxes  generated 
from  property  subject  to  more  intense  development  in  the  Town  Center 
District.  The  cost  to  the  Town  of  providing  services  will  be  less  than  if 
the  development  had  taken  place  in  the  rural  area. 


Will  TDR's  be  used?  We  think  so  and  we  think  if  used  they  will  benefit 
us  all.  If  not,  we  have  lost  nothing. 


Who  benefits?  Everyone  in  Wells  because  it  will  be  less  costly  to  serve 
development  in  the  center  of  Town  near  the  schools,  fire,  and  police 
departments,  and  on  municipal  water  and  sewer.  Also,  the  rural 
character  of  the  Town  will  be  preserved  rather  than  covered  with 
developments  so  there  will  be  open  land  for  visual  beauty  as  well  as 
farming,  forestry,  hunting,  and  other  recreational  activities  requiring 
open  land. 

•  Wildlife  will  benefit  as  less  land  will  be  turned  into  house  lots 

•  Land  owners  in  the  rural  area  will  benefit  because  they  will 
have  an  option  to  sell  outright 

•  Land  owners  in  the  Village  Center  will  benefit  as  their  land 
values  will  probably  go  up. 


In  summary,  the  Planning  Board  believes  a  TDR  program  in  Wells  will 
enable  the  Town  to  grow  in  a  more  orderly  manner  if  the  landowners  of 
the  Town  wish  to  use  the  program.  It  gives  residents  a  new  tool  to  keep 


land  open  which  they  wish  to  have  remain  undeveloped,  while  allowing 
growth  to  locate  on  land  already  developed  at  a  lower  density.  In  fact, 
unless  a  person  wants  the  entire  Town  to  become  houselots,  there 
appears  to  be  no  reason  to  vote  against  making  this  program  available 
to  landowners  in  the  event  they  may  wish  at  some  time  to  use  it. 


Communities  in  Massachusetts  with  a  Transfer  of  Development  Rights 
Provision: 


Agawam  Falmouth  Princeton 

Bedford  Groton  Rochester 

Berlin  Hardwick  Rutland 

Braintree  Mashpee  Sharon 

Brimfield  New  Ashford  Southampton 

Chilmark  New  Braintree  Sunderland 

Concord  North  Attleborough  Warren 

Dalton  North  Brookfield  Woburn 

Easthampton  Orange 


) 


(1) 

Model  Bylaw 


TRANSFERABLE  DEVELOPMENT  RIGHTS  SECTION  OF 
THE  CODE  OF  THE  TOWN  OF  WELLS,  MAINE  CHAPTER  138 


1.       General 


: 


The  intent  of  this  section  is  to  encourage  development  within  an 
area  served  by  public  water  and  public  sewer  which  would  become 
a  suitable,  attractive  town  center,  while  discouraging  intensive 
development  in  the  rural  zone  to  preserve  its  rural  character  and 
protect  the  land  based  and  water  resources  from  being  severely 
impacted  by  concentrated  development.  The  transfer  of 
development  rights  is  seen  as  the  most  equitable  way  of 
accomplishing  these  public  purposes,  because  it  is  a  voluntary 
method  of  compensating  rural  property  owners  for  their  loss  of  or 
reduction  in  development  rights  in  contrast  to  zoning  which  may 
remove  development  rights  without  providing  compensation  to  the 
landowner.  It  is  a  voluntary  method  of  enabling  individuals  to 
create  a  town  center  with  a  residential  emphasis,  the  loss  in  tax 
revenues  in  the  rural  areas  are  balanced  by  the  increase  in  tax 
revenues  from  more  intense  development  in  the  town  center 
district,  and  tax  dollars  are  conserved  by  concentrating 
development  where  it  is  most  economically  efficient  to  provide 
public  services. 


) 


2.       Eligibility 


All  owners  of  at  least  200,000  sq.  ft.  of  land  within  the  Rural 
District  may  convey  development  rights  from  developable  land  at 
a  ratio  of  one  development  right  per  100,000  sq.  ft.  of  developable 
land.  All  owners  of  at  least  100,000  sq  ft.  of  land  in  Zone  A  of  the 
Branch  Brook  Aquifer  District  may  convey  development  rights  at 
a  ratio  of  one  and  one  half  development  rights  per  100,000  sq.  ft. 
of  developable  land.  All  owners  of  at  least  200  feet  of  public  road 
frontage  in  the  Rural  District  may  convey  development  rights  at  a 
ratio  of  two  development  rights  per  100,000  sq.  ft.  of  land  within 
500  feet  of  the  road.  These  development  rights  may  be  purchased 
by  anyone.  However,  only  owners  of  land  located  within  the  Town 
Center  District  may  apply  purchased  development  rights  to 
develop  their  property  in  accordance  with  the  provisions  of  this 
section.  In  addition,  the  proposed  development  in  the  Town 
Center  District  shall  meet  the  following  eligibility  requirements. 

a.  The  development  is  a  permitted  use  in  the  Town  Center 
Zone 

b.  The  development  is  consistent  with  the  Comprehensive  Plan 

c.  The  parcel  will  be  connected  to  public  water  and  public 
sewer 

d.  The     development     meets     all     the     dimensional     and 
performance  standards  set  forth  in  section  4 


3.       Easements 


3.1  Prior  to  conveying  development  rights  the  landowner  shall 
draw  up  the  easement(s)  prohibiting  all  future  non- 
agricultural  development  on  that  land  from  which 
development  rights  will  be  conveyed,  and  submit  the 
proposed  easement(s)  to  the  Planning  Board.  Once  the 
easement(s)  has  been  approved  by  the  Planning  Board  as 
satisfying  the  requirements  in  this  ordinance,  it  shall  be 
forwarded  to  the  Selectmen  for  acceptance.  Adoption  of 
these  ordinance  provisions  shall  constitute  authorization  by 
the  Town's  Legislative  Body  to  the  Selectmen  to  accept  on 
behalf  of  the  Town  all  easements  created  to  carry  out  the 
purposes  of  this  ordinance. 


8 


) 


3.2  No  application  for  development  in  the  Town  Center  District 
using  transferred  development  rights  shall  be  approved  by 
the  Planning  Board  until  the  applicable  easement(s)  has 
been  approved  by  the  Planning  Board,  accepted  by  the 
Selectmen,  and  recorded  in  the  Registry  of  Deeds. 


4.       Town  Center  District 


: 


4.1     Dimensional  Standards 

a.  Residential  density.  This  district  is  zoned  for  one 
dwelling  unit  per  20,000  sq.  ft.  of  net  acreage.  For  each 
transferred  development  right  received  the  owner  shall 
be  permitted  to  place  an  additional  residential  unit  up 
to  a  total  density  of  one  dwelling  unit  per  4,300  sq.  ft.  of 
net  acreage  (or  10  units  to  the  net  acre). 

b.  Commercial  density.  This  district  is  zoned  2,000  sq.  ft. 
of  floor  area  for  every  10,000  sq.  ft.  of  net  area.  For 
each  development  right  the  owner  shall  be  permitted 
to  locate  an  additional  2,000  sq.  ft.  of  floor  area  up  to  a 
maximum  density  of  14,000  sq.  ft.  of  floor  area  per 
10,000  sq.  ft.  of  net  area. 

c.  Off  street  parking  space  requirements  are  the  same  as 
those  in  Section  138-20. 

d.  Dimensional  standards: 


front  yard 


minimum  of  10  feet  except  on 
corner  lots  where 

obstructions  which  impair 
vehicle  visions  shall  be  set 
back  twenty-five  feet  from 
the  street  intersection 


frontage 

side  and  rear  yard 


minimum  of  30  feet 

minimum  of  10  feet  unless 
the  wall  is  constructed  to 
meet  BOCA  requirements 
for  fire  resistance  rating  in 
which  case  there  is  no 
setback  providing  a 


) 


maintenance     easement     is 
secured 

maximum  lot  coverage     50% 

setback  from  water 

bodies  75  feet 

floor  space  all      dwelling     units      shall 

contain  at  least  470  ft.   of 
floor  area 

units  per  building  no     more     than 


dwelling  units  per  building 

e.  When  a  lot  of  record  at  the  time  of  enactment  of  this 
section  is  transected  by  a  zoning  district  boundary, 
Section  138-6  F  of  the  Wells  Code  shall  be  applied. 

f.  No  building  shall  be  higher  than  35  feet. 

g.  The  number  of  dwelling  units  permitted  on  the  floor 
area  of  nonresidential  buildings  shall  be  calculated  on 
the  attached  dwelling  unit  provisions  contained  in 
Section  138-191(A)  shall  not  apply  in  the  Town  Center 
District. 


4.2  Building  Standards.  All  new  construction  within  this  district 
shall  be  in  conformity  with  the  BOCA  Basic  Building  Code 
1984  which  is  hereby  adopted  by  reference.  Violations  of  the 
BOCA  Code  shall  be  deemed  violations  of  this  ordinance 
and  shall  be  subject  to  the  penalties  contained  in  section  138- 
12  of  Chapter  138  of  the  Code  of  the  Town  of  Wells. 


4.3     Utilities.  All  utilities  installed  in  this  district  after  adoption 
of  this  ordinance  shall  be  located  underground. 


4.4  Sidewalks.  Any  landowner  who  proposes  to  use  one  or  more 
TDR's  in  connection  with  new  construction  or  with  a  change 
of  use,  shall  provide  paved  sidewalks  along  the  road  frontage 
of  his  property  built  to  the  Town's  specifications,  or  shall 
submit  a  fee  to  the  Town  in  lieu  of  constructing  the  sidewalk. 
The  fees  collected  shall  be  used  by  the  Town  for  sidewalk 
construction  and  maintenance  in  the  Town  Center  District. 
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4.4     Uses.     The  following  uses  are  permitted  throughout  this 
district: 

single,  duplex,  and  multi-family  housing  but  not  cluster 
development 

playgrounds 

day  care  facilities 

churches 

uses  accessory  to  permitted  uses 

Within  200  feet   of  Route   109   all  the   above  uses   are 
permitted  and  the  following  uses  shall  also  be  permitted: 

standard  restaurants  with  no  more  than  1,000  sq.  ft.  of 
net  floor  area  and  no  drive-up  windows 

banks  without  drive-up  windows 

professional  offices 

retail  stores  with  no  more  than  2,500  sq.  ft.  of  net  floor 
area  on  the  first  floor 

laundromats 

uses  accessory  to  permitted  uses 


4.5  Design  Review.  All  developments  shall  be  subject  to  design 
review  by  the  Planning  Board  to  ensure  that  the 
development  fits  in  with  the  overall  concept  of  a  town  center 
and  with  the  neighboring  developments.  Under  design 
review  the  Planning  Board  shall  consider  the  general  size  of 
the  building(s)  and  its  compatibility  with  the  surroundings, 
including  such  factors  as  building  width,  street  setback,  roof 
type,  and  facade  openings.  The  Board  may  also  regulate 
such  design  features  as  screening,  fencing,  entrances, 
outdoor  lighting,  and  landscaping  to  protect  the  district's 
visual  character.  The  following  standards  shall  be  met: 

a.  Buildings  shall  not  have  more  than  50  linear  feet  of 
wall  without  a  vertical  architectural  divider  to  avoid 
visual  monotony 
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b.  Setbacks  of  buildings  shall  be  varied  to  avoid  straight 
rows  of  buildings 

c.  Southern  exposure  shall  be  utilized  for  solar  access 

d.  Pedestrian  amenities  shall  be  provided 

d.  All  developments  shall  be  landscaped  in  such  a  manner 
to  complement  the  architecture  and  highlight  the 
pedestrian  amenities  and  other  design  elements 

e.  Buildings  shall  be  sided  with  clapboards,  shingles, 
synthetic  clapboards  or  red  brick 

f.  Window  proportions  shall  be  visually  compatible  with 
those  of  other  windows  in  the  same  building,  with  the 
building  dimensions,  and  with  adjacent  buildings. 
Large  plate  glass  windows  shall  be  allowed  only  on  the 
first  story  of  nonresidential  buildings,  and  shall  be 
divided  into  smaller  panes 

g.  Roof  pitch  shall  be  between  6  over  12  and  12  over  12 


4.6  Exterior  Maintenance  of  Buildings.  Owners  of  buildings 
within  the  Town  Center  District  shall  not  permit  their 
properties  to  fall  into  a  state  of  disrepair  which  may  result  in 
the  deterioration  of  any  exterior  architectural  feature.  This 
requirement  applies  to  exterior  walls,  roofs,  siding,  windows, 
doors,  and  landscaping  elements.  The  Board  of  Selectmen 
may,  after  following  the  due  notice  procedures  in  Title  30, 
MRSA  S  cause  to  have  the  necessary  maintenance  work 
accomplished  and  recover  the  costs  from  the  property  owner 
by  placing  a  lien  on  the  property. 


4.7  Parking.  In  the  Town  Center  District  a  different  parking 
standard  from  that  found  in  Section  138-20  is  permitted  in 
order  to  encourage  landscaped  open  space  around  buildings. 
To  accomplish  this  goal  the  following  means  may  be 
employed  in  this  District  without  action  by  the  Board  of 
Appeals. 

a.  Parking  facilities  may  be  shared  with  other  uses, 
providing  sharing  is  possible  because  the  uses  require 
parking  at  different  hours  of  the  day. 
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4.8  Maintenance  Easements.  For  the  purposes  of  upkeep  and 
repair  of  structures  located  within  eight  feet  of  an  interior 
property  line,  a  maintenance  easement  shall  be  recorded 
between  the  owner  of  the  property  containing  such  structure 
and  the  owner  of  the  property  upon  which  entry  must  take 
place  in  order  to  perform  maintenance  activities.  Such 
easement  shall  be  an  irrevocable  covenant  and  shall  run  with 
the  land.  A  copy  of  the  easement  shall  be  submitted  to  the 
Code  Enforcement  Officer  prior  to  issuance  of  a  building 
permit. 


4.9  Signs.  Besides  meeting  the  requirements  of  Chapter  124, 
signs  within  the  Town  Center  District  shall  be  made  from 
wood  or  metal. 


: 


5.       Administration 


5.1  The  transfer  of  development  rights  shall  be  administered  by 
the  Planning  Board.  Therefore,  each  person  wishing  to 
develop  in  the  Town  Center  District  with  transferred 
development  rights  shall  apply  to  the  Planning  Board  for 
approval  on  forms  provided. 


5.2  Prior  to  issuing  approval  of  the  use  of  transferred 
development  rights,  the  applicant  shall  present  whatever 
information  about  the  developable  land  the  Planning  Board 
requires,  including  soils  and  lot  dimension  information,  to 
verify  the  applicant  is  entitled  to  all  the  development  rights 
he/she  claims  to  possess,  and  copies  of  any  easements  for  the 
land  from  which  the  rights  are  transferred. 


5.3  Site  plan  or  subdivision  review  of  the  proposed  development 
in  the  Town  Center  District  shall  be  carried  out  in 
accordance  with  the  Town's  subdivision  or  site  plan  review 
procedures. 


5.4  Design  review  in  accordance  with  section  4.3  shall  be  carried 
out  by  the  Planning  Board.  Architectural  drawings  of  the 
proposed  development  shall  be  submitted  to  the  Planning 
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Board.  This  review  may  be  carried  out  simultaneously  with 
subdivision  review  or  in  conjunction  with  site  plan  review. 


5.5  If  any  conflicts  between  this  and  other  sections  of  the  zoning 
ordinance  occur,  the  stricter  provision  shall  control  except  in 
the  case  of  off-street  parking.  In  that  instance,  section  4.6 
above  governs. 


6.       Definitions 


Agricultural  Development.  Use  of  land  for  open  space,  cropland, 
timber  production,  woodlots,  pasture,  wildlife  habitat,  animal 
husbandry,  dairy  farming. 

Development  Right  (DR).  The  right  to  use  land  for  residential 
and  commercial  activities. 

Developable  Land.  Any  land  at  least  100,000  sq.  ft.  in  size  in  the 
rural  zone  which  has  not  been  developed  for  any  use  except 
agricultural  development  where  no  more  than  49%  of  any  100,000 
sq.  ft.  area  consists  of  soils  classified  as  somewhat  poorly  drained, 
poorly  drained  or  very  poorly  drained  by  The  Soil  Survey  of  York 
County  and/or  of  slopes  of  more  than  33%.  Acreage  on  which  any 
right  of  way  is  located  may  not  be  included  as  part  of  a  100,000  sq. 
ft.  area.  Also,  acreage  needed  to  meet  the  lot  size  requirement  for 
any  dwelling  unit  located  on  the  parcel  may  not  be  included  as  part 
of  any  100,000  sq.  ft.  area  from  which  rights  are  transferred. 

Net  Acreage.  The  area  of  a  lot  which  is  suitable  for  development, 
determined  by  subtracting,  in  order,  the  following  from  the  total 
acreage  of  the  lot: 

1.  15%  of  the  total  acreage  of  the  lot  as  an  allowance  for  roads 
and  parking. 

2.  Portions  of  the  lot  which,  because  of  existing  land  uses  or 
lack  of  access,  are  isolated  and  unavailable  for  building 
purposes  or  for  use  in  common  with  the  remainder  of  the  lot, 
as  determined  by  the  Building  inspector  subject  to  review  by 
the  Planning  Board. 
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3.  Portions  of  the  lot  shown  to  be  in  the  area  of  special  flood 
hazard  designated  in  the  Flood  Boundary  and  Floodway 
Map  prepared  by  the  Federal  Insurance  Administration. 

4.  Portions  of  the  lot  which  are  unsuitable  for  development  in 
their  natural  state  due  to  topographical,  drainage  or  subsoil 
conditions  such  as,  but  not  limited  to: 

a.  slopes  greater  than  33% 

b.  coastal  dunes 

c.  organic  soils 

d.  wetland  soils 

e  50%  of  the  poorly  drained  soils  if  the  applicant  can 
demonstrate  specific  engineering  techniques  to 
overcome  the  limitations  to  the  satisfaction  of  the 
Planning  Board. 

5.  Portions  of  the  lot  subject  to  rights  of  way  or  easements. 

6.  Portions  of  the  lot  located  in  the  resource  protection  zone. 

7.  Portions  of  the  lot  covered  by  surface  waters. 

8.  Portions  of  the  lot  utilized  for  storm  water  management 
facilities. 
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(2) 
Transfer  of  Development  Rights  (TDR's) 

MODEL  ZONING  AMENDMENT 


1.       Purposes 


The  transfer  of  the  development  rights  system  herein  established 
shall  have  the  following  specific  objectives: 


1.1  To  protect,  from  suburban  development  pressures, 
agricultural  and  forest  land  capable  of  economic  production, 
so  as  to  safeguard  this  sector  of  the  town's  economic  base 
and  to  avoid  the  irretrievable  loss  of  land  well-suited  for  food 
production; 


1.2     To  help  maintain  the  town's  essentially  rural  and  open 
character; 


1.3  To  foster  development  in  areas  best  suited  to  specific  uses  by 
providing  economic  incentives  to  owners  of  property  in  the 
various  land  use  districts  in  the  Town  of  ; 


1.4  To  provide  for  the  orderly  and  planned  development  of  land 
and  the  timely  transition  of  land  from  vacant  to  occupied 
uses;  and 
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1.5  To  encourage  the  adequate  and  economic  provision  of 
streets  and  utilities  consistent  with  the  comprehensive  plan 
of  the  Town  of 


2.       Policy  and  Intent 


2.1  The  maximum  levels  of  density  of  development  allowed  in 
the  various  zoning  districts  by  this  Ordinance  are  designed, 
among  other  purposes,  to  secure:  (a)  a  fair  balance  between 
the  public  interest  through  such  things  as  the  most  economic 
and  efficient  possible  use  of  municipal  services  and  utilities, 
and  the  interests  of  individual  land  owners  and  (b)  an 
economically,  socially,  and  environmentally  sound  balance 
between  developed  and  open  land,  both  in  particular  zoning 
districts  and  throughout  the  Town. 


2.2  In  Village  Residential  Districts,  due  regard  to  the  balance 
between  developed  and  open  land  throughout  the  Town,  as 
well  as  the  balance  between  developed  and  open  land  within 
the  Village  Residential  Districts,  requires  increased  density 
limits.  In  the  Rural  Residential  Districts,  due  regard  to  the 
interests  of  individual  land  owners  as  well  as  the  public 
interest  requires  limitation  of  densities. 


2.3  It  is  in  the  public  interest,  therefore,  to  shift  development 
from  Rural  Residential  Districts  to  Village  Residential 
Districts  to  the  extent  that  this  can  be  accomplished  without 
impairing  a  sound  balance  between  developed  and  open 
land  in  particular  Village  Residential  District  areas,  and 
without  undue  impairment  of  the  interests  of  individual  land 
owners  in  Rural  Residential  Districts. 


2.4  Accordingly,  it  is  the  policy  and  intent  of  the  Town  to  permit 
development  in  Village  Residential  Districts  at  increased 
levels  of  density  when  a  developer  can  provide  assurance  of 
a  corresponding  reduction  of  the  density  of  development  in  a 
Rural  Residential  District. 
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3.       Administration 

3.1     General 


) 


Transfer  of  Development  Rights  provides  for  increased 
density  of  residential  development  in  Village  Residential 
Districts  when  suitable  open  space  land  in  Rural  Residential 
Districts  is  permanently  reserved  from  specified 
development  uses.  The  transfer  of  the  development  rights  is 
accomplished  by  execution  of  an  Open  Space  Easement,  and 
the  increased  density  is  permitted  by  the  issuance  of  an 
Optional  Density  Permit,  both  as  hereinafter  provided. 


3.2     Authorization 

In  the  manner  and  to  the  extent  provided  by  the  Density 
Table  of  minimum  lot  sizes,  the  provisions  of  this  section, 
and  other  applicable  provisions  of  the  Ordinance: 

3.2.1  Development  rights  in  eligible  land  in  Rural 
Residential  Districts  may  be  transferred  to  land  in 
Village  Residential  Districts. 

3.2.2  Undeveloped  buildable  land  in  Rural  Residential 
Districts,  of  area  and  dimensions  at  least  equal  to 
the  minimum  required  development  in  said  districts, 
shall  be  eligible  land  from  which  development  rights 
may  be  transferred. 

3.2.3  In  cases  where  development  rights  have  been 
previously  transferred  from  land  in  a  Rural 
Residential  District,  development  rights  may  be 
transferred  to  such  land  from  other  eligible  land  in  a 
Rural  Residential  District. 


3.3     Method  of  Transferring  Rights 

Development  rights  in  land  in  a  Rural  Residential  District 
may  be  transferred  to  land  in  a  Village  Residential  District  in 
the  following  manner: 

3.3.1  The  developer  proposing  to  develop  specified  land 
in  a  Village  Residential  District  at  an  optional 
density  allowed  by  this  Ordinance  with  a  transfer  of 
development  rights,  shall,  simultaneously  with  his 
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application  for  a  subdivision  approval,  apply  to  the 
Planning  Board  for  an  Optional  Density  Permit  in 
such  form  as  shall  be  provided  by  said  Board. 

3.3.2  With  his  application  for  an  Optional  Density  Permit, 
the  developer  shall  give  the  Planning  Board  a  valid 
instrument  granting  to  the  Town  an  Open  Space 
Easement  in  eligible  land  in  a  Rural  Residential 
District.  The  instrument  shall  be  in  the  form  and 
contain  the  terms  and  conditions  provided  by 
Section  3.5  of  this  Ordinance  and  shall  cover  an  area 
of  eligible  land  determined  in  accordance  with 
Sections  3.2.2  and  3.6  of  this  Ordinance.  The 
developer  shall  furnish  to  the  Planning  Board  a 
certificate  of  title  by  a  duly  licensed  attorney  and 
such  other  further  evidence  or  assurance  of  title  as 
may  be  satisfactory  to  the  Town  Attorney. 

3.3.3  Upon  advice  of  the  Town  Attorney  that  the  Open 
Space  Easement  document  is  valid  and  sufficient, 
and  if  the  applications  cited  in  paragraph  3.3.1 
above  are  otherwise  valid  and  sufficient,  the 
Planning  Board,  acting  in  behalf  of  the  Town,  shall 
accept  said  document  and  transmit  it  to  the  Town 
Attorney  for  recording  in  the  County  Clerk's  Office. 
Upon  final  approval  of  the  subdivision  plan,  the 
Planning  Board  shall  issue  an  Optional  Density 
Permit  permitting  development  of  the  specified  land 
at  the  optional  density,  and  shall  transmit  both  a 
copy  of  the  Open  Space  Easement  and  the  Optional 
Density  Permit  to  the  Town  Assessor. 


3.4     Restoring  Rights  Previously  Transferred 

In  cases  where  land  in  a  Rural  Residential  District  has 
previously  been  encumbered  by  the  grant  of  an  Open  Space 
Easement,  equivalent  rights  may  be  transferred  back  to  such 
land  from  other  land  in  a  Rural  Residential  District  in  the 
following  manner: 

3.4.1  The  said  easement  shall  be  terminated  upon  the 
granting  to  the  Town  of  a  similar  easement  covering 
equivalent  other  land  in  a  Rural  Residential  District 
pursuant  to  the  provisions  of  this  Ordinance. 

3.4.2  The  owner  proposing  to  receive  such  development 
rights    shall    give    the    Planning   Board    a   valid 
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instrument  granting  to  the  Town  an  Open  Space 
Easement  for  other  eligible  land  in  a  Rural 
Residential  District.  The  instrument  shall  be  in  the 
form  and  contain  the  terms  and  conditions  provided 
by  Section  3.5  of  this  Ordinance  and  shall  cover  an 
area  of  eligible  land  determined  in  accordance  with 
Sections  3.2.2  and  3.6  of  this  Ordinance.  The  owner 
shall  furnish  to  the  Planning  Board  a  certificate  of 
title  by  a  duly  licensed  attorney  and  such  other  or 
further  evidence  or  assurance  of  title  as  may  be 
satisfactory  to  the  Town  Attorney. 

3.4.3  Upon  advice  of  the  Town  Attorney  that  the  grant  is 
valid  and  sufficient,  the  Planning  Board  shall  accept 
the  instrument,  shall  execute  an  instrument 
terminating  the  Open  Space  Easement  in  the  land 
from  which  development  rights  were  previously 
transferred,  and  shall  transmit  both  instruments  to 
the  Town  Attorney  for  recording  in  the  County 
Clerk's  Office,  with  copies  to  the  Town  Assessor. 


3.5     Form  and  Terms  of  Grant 

The  grant  of  an  Open  Space  Easement  shall  be  on  the  terms 
and  conditions  and  in  the  format  set  forth  in  Appendix  I  to 
this  Ordinance. 


3.6     Area  of  Land  Required  and  Number  of  Units  Permitted 

The  actual  number  of  units  permitted  to  be  developed  at 
increased  density  limits  the  Village  Residential  Districts  shall 
be  determined  by  reference  to  the  Density  Table  of 
Minimum  Lot  Sizes.  Land  in  a  Rural  Residential  District 
shall  be  assigned  Development  Rights  for  purposes  of 
transfer  as  follows: 

3.6.1  One  Development  Right  for  each  eligible  acre  of 
land  which  is  in  active  agricultural  use. 

3.6.2  One  Development  Right  for  each  two  eligible  acres 
of  open  fields  not  in  active  agricultural  use  or  each 
two  acres  of  woodland,  within  500  feet  of  any 
existing  town  road. 

3.6.3  One  Development  Right  for  each  three  eligible 
acres  of  open  fields  not  in  active  agricultural  use  or 
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each  two  acres  of  woodland,  more  than  500  feet 
from  any  existing  town  road. 


3.7     Assessment 

Land  for  which  an  Open  Space  Easement  has  been  conveyed 
to  the  Town  pursuant  to  this  section  shall  be  assessed  for  real 
property  tax  purposes  with  full  regard  to  the  restriction  of 
the  use  of  the  land  by  reason  of  said  easement.  Land  for 
which  an  Optional  Density  Permit  has  been  issued  shall  be 
assessed  for  real  property  tax  purposes  with  full  regard  to  the 
optional  density  at  which  it  may  be  or  has  been  developed. 


3.8     Effect  of  Re-Zoning 

If  the  minimum  lot  size  in  a  zone  is  changed  through  an 
amendment  to  the  zoning  ordinance,  the  following  rules  shall 
apply  to  property  for  which  a  development  easement  has 
been  conveyed  pursuant  to  this  ordinance,  or  for  which  an 
Optional  Density  Permit  has  assigned  one  or  more 
development  rights  pursuant  to  this  ordinance. 

3.8.1  If  such  zoning  amendment  increases  the  allowable 
density  of  land  in  Village  Residential  Districts,  the 
owner  shall  be  entitled  to  the  full  number  of  units 
allowed  by  the  amendment  plus  the  number  of 
development  rights  previously  granted  by  an 
Optional  Density  Permit. 

3.8.2  If  such  an  amendment  decreases  the  allowable 
density  of  land  in  Village  Residential  Districts,  the 
owner  may  develop  at  the  density  previously  allowed 
by  an  Optional  Density  Permit. 

3.8.3  If  such  amendment  alters  the  number  of 
transferable  development  rights  of  land  in  a  Rural 
Residential  District,  such  change  will  not  affect  land 
already  subject  to  an  Open  Space  Easement. 

3.8.4  If  such  amendment  removes  land  from  a  Rural 
Residential  District,  no  development  shall  take 
place  on  land  so  removed  and  already  subject  to  an 
Open  Space  Easement  unless  the  owner  acquires 
sufficient  development  rights  to  replace  the  rights 
conveyed  from  such  land  in  accordance  with  the 
procedure  set  forth  in  Section  3.4  above. 
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APPENDIX  C 
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Model  Agricultural 
Preservation  District  Bylaw 


PROPOSAL  TO  THE  TOWN  OF  DEERFIELD: 
AGRICULTURAL  PRESERVATION  DISTRICTS 


) 


1.  PURPOSE.  The  purpose  of  the  Agricultural  Preservation 
Districts  is  to  minimize  loss  of  prime  farmland  in  the  Town  of 
Deerfield  by  ensuring  that  substantial  existing  open  fields  and 
pasture  remain  unbuilt  upon  for  use  by  future  generations,  while 
allowing  for  new  concepts  of  residential  development  that  provide 
landowners  a  reasonable  return  on  their  holdings.  In  order  to 
accomplish  these  purposes,  the  creation  of  three  (3)  or  more  lots 
for  residential  use,  whether  a  subdivision  or  not,  or  construction  of 
three  (3)  or  more  dwelling  units  within  a  two  year  period  from  or 
on  a  property  or  set  of  contiguous  properties  in  common 
ownership  as  of  January  1,  1987,  shall  be  allowed  only  on  Special 
Permit  by  the  Planning  Board,  in  accordance  with  the  criteria  set 
forth  below. 


2.       ESTABLISHMENT     OF     DISTRICTS.  The     Agricultural 

Preservation  Districts  are  herein  established  as  overlay  districts. 
The  Agricultural  Preservation  Districts  are  described  on  a  map, 
entitled  Agricultural  Preservation  Districts,  Town  of  Deerfield,  a  copy 
of  which  is  on  file  with  the  Town  Clerk.  The  Agricultural 
Preservation  Districts  include  prime  farmland  in  the  Town,  said 


D 


determination  based  upon  a  combination  of  factors,  including  soil 
type,  historic  use  of  the  land  in  question,  size  of  the  parcels  used 
for  farming  or  agricultural  purposes,  and  character  of  the 
surrounding  area. 


3.  USE  REGULATIONS.  Within  an  Agricultural  Preservation 
District,  the  requirements  of  the  underlying  districts  are  hereby 
superseded,  in  their  entirety,  by  the  following  regulations: 


A.  Permitted  Uses:  Agriculture,  horticulture,  or  floriculture, 
and  any  accessory  uses  or  structures  appurtenant  thereto, 
including  farm-based  businesses;  creation  of  one  or  two 
(1  or  2)  lots  for  residential  use,  whether  a  subdivision  or  not, 
or  construction  of  one  or  two  (1  or  2)  dwelling  units  within  a 
two  year  period  from  or  on  a  property  or  set  of  contiguous 
properties  in  common  ownership  as  of  January  1,  1987. 
Each  lot  for  residential  use  shall  contain  at  least  80,000 
square  feet. 


B.  Special  Permit  Uses:  The  creation  of  three  (3)  or  more  lots 
for  residential  use,  whether  a  subdivision  or  not,  or 
construction  of  three  (3)  or  more  dwelling  units  within  a  two 
year  period  from  or  on  a  property  or  set  of  contiguous 
properties  in  common  ownership  as  of  January  1, 1987. 


C.      Prohibited  Uses:  All  others. 


4.       SPECIAL  PERMIT  FOR  RESIDENTIAL  DEVELOPMENT  IN 
AGRICULTURAL  PRESERVATION  DISTRICTS. 


A.  Applicability:  The  creation  of  three  (3)  or  more  lots  for 
residential  use,  whether  a  subdivision  or  not,  or  construction 
of  three  (3)  or  more  dwelling  units  within  a  two  year  period 
from  or  on  a  property  or  set  of  contiguous  properties  in 
common  ownership  as  of  January  1,  1987,  shall  be  allowed 
only  on  Special  Permit  by  the  Planning  Board.  Such  Special 
Permits  shall  be  acted  upon  in  accordance  with  the  following 
criteria. 


I  B.      Procedures:  Applicants  for  Special  Permit  shall  file  with  the 

Planning  Board  four  (4)  copies  of  the  following: 

1.  A  development  plan  conforming  to  the  requirements 
for  a  preliminary  subdivision  plan  under  the  Planning 
Board's  Subdivision  Rules  and  Regulations.  Such 
development  plan  shall  also  indicate,  unless  the 
development  is  to  be  sewered,  the  results  of  deep  soil 
test  pits  and  percolation  tests,  at  the  rate  of  one  per 
every  five  acres,  but  in  no  case  fewer  than  two  per 
application. 

2.  An  Environmental  Analysis  if  required  under  the 
Planning  Board's  Subdivision  Rules  and  Regulations. 

3.  Any  additional  information  necessary  to  make  the 
determinations  and  assessments  cited  in  Sections 
179-4.L.4,  herein. 

4.  A  site  plan,  as  required  under  section  179-4.1.  of  this 
Zoning  Bylaw. 

C.      Criteria:    Applications  for  Special  Permits  for  residential 
construction  in  an  Agricultural  Preservation  District  shall 
\  meet  all  of  the  following  criteria: 

1.  The  development  plan  required  by  section  179-4.L.4.B. 
shall  demonstrate  that,  where  applicable,  the  proposed 
development  meets  all  requirements  of  the  Planning 
Board's  Subdivision  Rules  and  Regulations. 

2.  The  minimum  area  of  land  for  special  permit 
development  shall  be  240,000  square  feet.  Dwelling 
units  may  be  constructed  at  the  rate  of  one  (1)  unit  per 
every  80,000  square  feet  of  buildable  land,  after 
excluding  from  this  computation  all  wetlands,  as 
defined  by  M.G.L.A.  ch.  131,  s.40,  and  flood  prone 
land,  as  defined  by  the  Zoning  Bylaw,  Section  179-3.F. 

3.  The  total  area  of  common  land  within  the  development 
shall  be  at  least  50%  of  the  total  area  of  the  buildable 
land  in  the  proposed  development,  excluding  from  this 
computation  all  wetlands,  as  defined  under  M.G.L.A. 
ch.  131,  s.40,  and  all  flood  prone  land,  as  defined  by  the 
Zoning  Bylaw,  section  179-3.F. 
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i.  All  dwelling  units  shall  be  connected  to  a 
common  water  supply  and  distribution  system, 
either  public  or  private,  at  no  expense  to  the 
Town. 

j.  All  dwelling  units  with  required  plumbing  shall  be 
connected  to  a  public  sanitary  sewer  system,  if 
available,  or  to  a  central  collection  and  treatment 
system  in  accordance  with  310  CMR  15.00,  at  no 
expense  to  the  Town. 

k.  The  visibility  of  the  dwelling  units  shall  be 
minimized  from  public  ways  or  other  residential 
premises  through  use  of  building  location, 
grading,  or  plantings. 

1.  No  building  shall  be  floodlit.  Drives  and  parking 
areas  shall  be  illuminated  only  by  shielded  lights 
not  higher  than  15  feet. 

m.  Parking  areas  shall  not  be  located  within  a  front 
yard  or  within  ten  feet  of  a  lot  line  and  shall  be 
screened  from  public  ways  by  building  location, 
grading,  or  plantings. 

n.  Open  space  preserved  for  agricultural  purposes 
shall  be,  to  the  extent  feasible,  contiguous  to 
similarly  preserved  parcels  in  the  district. 


D.  Bonus  Residential  Development.  The  Planning  Board  may 
approve  an  application  for  Special  Permit  showing  more 
than  the  lots  or  dwelling  units  allowed  in  section  4.C.2, 
above,  upon  the  Board's  determination  that  the  proposed 
development  is  in  conformance  with  the  required  Site  Plan 
Review,  and  upon  the  condition  that  any  increase  over  that 
allowed  in  section  4.C.2,  above,  shall  be  limited  by  the 
following: 

1.  One  additional  dwelling  unit  or  lot  may  be  added  for 
each  dwelling  unit  assured  for  at  least  20  years,  through 
covenant,  repurchase  agreement,  or  other  means,  to  be 
sold  or  leased  on  terms  affordable  to  households  or 
individuals  with  incomes  not  exceeding  those  defined 
as  "Moderate  Income"  by  the  Massachusetts  Executive 
Office  of  Communities  and  Development. 


2.  One  additional  dwelling  unit  or  lot  may  be  added  for 
each  increase  of  a  full  5%  in  the  amount  of  common 
land,  as  computed  in  section  4.C.3,  above. 

3.  The  total  number  of  bonus  lots  or  dwelling  units  shall 
not  exceed  25%  of  the  basic  number  of  lots  or  dwelling 
units  otherwise  allowed  under  section  4.C.2,  above. 

4.  Bonus  residential  development  shall  not  be  allowed 
where  the  proposed  development  is  located,  in  whole 
or  in  part,  within  an  Aquifer  Protection  District. 


5.  DECISION.  The  Planning  Board  shall  approve,  approve  with 
conditions,  or  deny  a  Special  Permit  for  residential  development  in 
an  Agricultural  Preservation  District  based  upon  the 
considerations  established  under  Zoning  Bylaw  section  179-6.F., 
governing  special  permits. 
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Model  Center  Village 
Residential  District  Bylaw 


Center  Village  Residential  District  South  Deerfield  has  evolved  into  a 
rural  village,  with  mixed  business  and  residential  uses.  The  growth  of 
the  village  is  now  defined  by  the  availability  of  water  and  sewer  service. 
The  priorities  of  the  water  and  sewer  districts  are  not  those  of  the  town 
government.  The  districts  are  in  business  to  provide  water  and  sewer 
services;  the  expansion  of  their  service  areas  is  a  method  to  increase 
customers  and  profits.  The  town,  on  the  other  hand,  is  concerned  with 
limiting  the  spread  of  growth,  not  by  the  availability  of  water  and  sewer, 
but  by  the  consideration  of  additional  factors,  including  traffic  safety, 
density,  rural  preservation,  and  public  welfare. 

The  Center  Village  Residential  District  (CVRD)  addresses  several 
concerns  of  importance  to  South  Deerfield.  First,  it  puts  the  character 
of  development  in  the  hands  of  the  town  government,  where  it 
appropriately  belongs.  Determinations  of  lot  size  and  density  should  be 
decided  relative  to  the  character  of  the  neighborhood,  not  by  the 
availability  of  water  or  sewer.  Second,  the  CVRD  creates  an 
opportunity  for  Deerfield  to  provide  multifamily  units  as  of  right.  The 
village  area  has  evolved  into  a  logical  location  for  higher  density  growth. 
Water  and  sewer  lines  are  available  for  hookups.  The  area  has  taken  on 
this  character  anyway.  Affordable  housing  units  can  be  offered  in  the 
village  without  fear  of  environmental  degradation,  and  without  concern 
that  they  will  not  "fit  in." 
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Center  Village 
Residential  District  Article 

LOT  SIZE  ARTICLE 


Deerfield  has  depended  for  years  on  a  zoning  formula  based  on  access 
to  town  water  and  sewer  services.  The  required  lot  size  for  residential 
development  has  varied,  depending  on  the  availability  of  either  water  or 
sewer. 

This  system  has  been  relatively  easy  to  administer;  however,  it  has 
created  certain  problems,  particularly  in  this  era  of  increased  growth. 
First,  the  determination  of  lot  size,  based  on  water/sewer  accessibility, 
has  given  developers  and  water/sewer  commissioners  the  power  to  make 
land  use  decisions  that  are  usually  the  jurisdiction  of  the  elected  officials 
or  the  boards  of  a  community.  Second,  this  power  has  led,  or  may  lead, 
to  development  of  small  lots  in  areas  more  suitable  for  rural  or  large  lot 
development. 

Deerfield  has  grown  beyond  the  rationale  for  this  water/sewer  based 
zoning.  A  village  has  emerged  in  South  Deerfield  that  serves  as  a  center 
for  business,  government,  and  commerce  in  the  community.  Just  as 
clearly,  East  Deerfield  and  the  western  part  of  town  have  remained 
agricultural.  Both  areas,  however,  are  experiencing  considerable 
pressure  from  subdivisions.  In  order  to  encourage  growth  in  the  South 
Deerfield  village  area,  and  to  discourage  inappropriate  growth  in  areas 
better  suited  to  agricultural  or  large-lot  residential  uses,  the  following 
measures  are  proposed. 


1.       Add  to  Section  179-3.A.  the  following,  properly  numbered: 
(  )  Center  Village  Residential  District. 


2.       Add  to  Section  179-3,  the  following  new  Section  D.,  and 
renumber  the  remaining  Sections  accordingly: 

D.      Center  Village  Residential  District. 

(1)  Buildings,  structures  and  premises  may  be  used 
for  lawful  residential  or  agricultural  purpose; 
religious  or  educational  purposes  in  compliance 
with  governing  regulations;  and  for  municipal  or 
nonprofit  recreation  and  uses  customarily 
necessary  to  all  of  the  above  classes  by  special 
permit  of  the  Board  of  Appeals. 


3.       Delete   existing   Section   179-4.C.(1).      Replace  with  the 
following: 

(1)  Any  dwelling  or  building  hereafter  erected  shall 
be  on  a  lot  with  a  minimum  frontage  and  a 
minimum  area  as  set  forth  hereinafter  in 
subsection  F.  Only  one  (1)  principal  structure 
shall  be  built  upon  any  such  lot.  A  row  house, 
apartment  house,  or  other  structure  containing 
three  (3)  or  more  dwelling  units  shall  be 
permitted  as  of  right,  subject  to  applicable 
provisions  of  this  zoning  bylaw,  in  a  Center 
Village  Residential  District.  A  row  house, 
apartment  house,  or  other  structure  containing 
three  (3)  or  more  dwelling  units  shall  be 
permitted  in  all  other  districts  only  on  special 
exception  by  the  Board  of  Appeals,  as  provided 
in  Section  179-6.C. 


4.       Delete   existing   Section   179-4.C.(3).      Replace  with  the 
following: 

(3)  No  existing  dwelling  or  structure,  other  than 
those  in  the  Center  Village  Residential  District, 
shall  be  increased  in  use  or  converted  to  use  for 
dwelling  purposes  to  accommodate  three  (3)  or 
more  dwelling  units  except  by  special  exception 
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5. 


granted  by  the  Board  of  Appeals  as  provided  in 
Sections  179-6.G.  and  179-6.H. 


Delete  existing  Sections  179-4.F.(1)  -  (3).   Replace  with  the 
following: 


F.      (1)     Dimensional  Schedule. 


R 


District 


CVRD  C-I 


Minimum  lot  area 
(sq.  ft.)1 

Minimum  lot  frontage 

(ft-r 

Minimum  front  yard 

(ft.)* 

Minimum  side  &  rear  yards 

(ft.) 

Maximum  building  height 

(ft.) 

Maximum  lot  coverage  (%) 
by  buildings 
by  buildings,  structures, 
and  paving 


60,000      60,000      15,000         15,000 


200  200 


30 


10 


35 


25 
50 


30 


10 


35 


25 
50 


125 


30 


10 


45 


30 
60 


125 

30 

10 

45 

35 
45 


See  also  Section  179-4.B. 

increase  by  25%  for  duplex  structures  and  by  50%  for  multi- 
family  structures. 

increase  by  25%  for  duplex  structures  and  by  50%  for  multi- 
family  structures. 


(2)     present    179-4.F.(4),    and    number   subsequent 
sections  accordingly. 


6.       Delete  existing  Section  179-4.F.(6). 
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Model  Flood  Plain 
Zoning  Bylaw 

CITY  OF  NORTHAMPTON 


Article  III 
Establishment  of  Districts 


Section  3.1  -  Division  into  Districts 


The  City  of  Northampton,  Massachusetts,  is  hereby  divided  into  Zoning 
Districts  to  be  designated  as  follows: 


Full  Name 

Short  Name                 Class 

Rural  Residence 

RR     1 

Residential 

Suburban  Residence 

SR 

"R"  Districts 

Urban  Residence  A 

UR-A 

Urban  Residence  B 

UR-B 

Urban  Residence  C 

UR-C. 

Central  Business 

CB     1 

Business 

General  Business 

GB 

"B"  Districts 

Highway  Business 

Neighborhood  Business 

General  Industry 

Special  Industry 

Special  Conservancy  -  Flood  Plain 

HB 

NB     J 
GI      1 

si     J 

SC     J 

Industrial 
"I"  Districts 
Conservancy 
"C"  Districts 

Districts  may  be  grouped  by  "class"  and  may  be  referred  to  herein  by  the 
class  name  or  by  the  abbreviations  "R  Districts,"  "B  Districts,"  "I 
Districts,"  or  "C  Districts." 


Section  3.2  -  Special  Flood  Plain  District 


The  Special  Flood  Plain  District  is  established  as  shown  on  the  Zoning 
Map.  See  Article  XII  for  applicable  regulations. 


Article  XIII 
Special  Conservancy  District 


Section  13.1 


The  purposes  of  this  district  are: 

1.  To  protect  the  public  health  and  safety,  persons  and 
property  against  the  hazards  of  seasonal  and  periodic 
flooding; 

2.  To  protect  the  entire  community  from  individual  choices  of 
land  use  and  development  which  require  subsequent  public 
expenditures  for  public  works  and  disaster  relief; 

3.  To  provide  that  lands  in  the  City  of  Northampton  subject  to 
seasonal  or  periodic  flooding  as  described  hereinafter,  shall 
not  be  used  for  residential  or  other  purposes  in  such  a 
manner  as  to  endanger  the  health  or  safety  of  the 
occupants  thereof; 

4.  To  assure  the  continuation  of  the  natural  flow  pattern  of 
the  water  courses  within  the  City  of  Northampton  in  order 
to  provide  safe  and  adequate  floodwater  storage  and 
conveyance  capacity,  to  protect  persons  and  property 
against  the  hazards  of  flood  inundation,  including  damage 
from  erosion  and  increased  flood  heights  and  velocities; 

5.  To  protect,  preserve  and  maintain  the  water  table  and 
water  recharge  areas  with  the  City  so  as  to  preserve  present 


and  potential  water  supplies  for  the  public  health  and 
safety  of  the  residents  of  the  City  of  Northampton; 

6.  To  provide  for  the  continued  functioning  of  the  river  flood 
plain/wetlands  as  a  natural  system.  The  object  and 
required  is  to  avoid  activities  in  the  flood  plain/wetlands 
which  would  interfere  with  natural  food  chains  that  support 
a  myriad  of  living  things  recognizing  that  they  serve 
mankind  and  all  other  life  in  assimilating  waste,  producing 
food,  conserving  water,  and  maintaining  stability  which  has 
been  called  the  balance  of  nature.  Proper  use  of  the  flood 
plain/wetlands  is  considered  to  be  such  as  would  secure 
these  benefits  to  all  its  users. 


Section  13.2 


The  Special  Conservancy  District  shall  generally  cover  the  majority  of 
the  area  contained  within  the  flood  plain  of  the  Connecticut  River,  and 
is  specifically  that  area  shown  as  "SC"  on  the  Zoning  Map  of  the  City  of 
Northampton. 


Section  133 


Land  in  the  Special  Conservancy  District  may  be  used  for  the  purposes 
permitted  in  the  district  as  set  forth  in  the  Table  of  Use  Regulations. 
Where  such  uses  are  allowed  by  special  permit,  and  where  the  proposed 
activity  involves  substantial  improvement,  the  conditions  of  Sections 
13.4  and  13.5  shall  apply. 


Section  13.4 


Any  person  desiring  a  special  permit  for  a  use  within  the  Special 
Conservancy  District  shall  submit  an  application  to  the  Building 
Inspector  for  transmittal  to  the  Board  of  Appeals,  which  shall  comply 
with  the  procedures  set  forth  in  Section  10.10  and  shall  further  comply 
with  the  conditions  and  submittal  requirements  set  forth  in  Section  13.5 


below.  Copies  of  the  application  and  of  accompanying  plans  shall  also 
be  sent  to  the  Board  of  Health,  the  Conservation  Commission,  and  the 
Planning  Board  for  their  review  and  recommendation  to  the  Board  of 
Appeals. 

The  Board  of  Appeals  shall  not  take  final  action  on  an  application  for  a 
special  permit  hereunder  until  it  has  received  a  report  thereon  from  the 
Building  Inspector,  the  Board  of  Health,  the  Conservation  Commission, 
and  the  Planning  Board,  or  until  thirty  (30)  days  have  elapsed  after 
receipt  of  such  plan  by  these  reviewing  agencies  without  the  submission 
of  a  report.  The  Board  of  Appeals  shall  give  due  consideration  to  all 
reports  and,  where  its  decision  differs  from  the  recommendations 
received,  shall  state  the  reasons  therefor  in  writing. 

The  Board  of  Appeals  may,  as  a  condition  of  approval,  require  that 
effective  notice  be  given  to  prospective  purchasers,  by  signs  or 
otherwise,  of  past  flooding  of  said  premises,  and  the  steps  undertaken  by 
the  petitioner  or  his  successor  in  title  to  alleviate  the  effects  of  the  same. 


Section  13.5 


The  application  for  a  special  permit  for  a  use  in  the  Special  Flood  Plain 
District  shall  include  the  following: 

1.  A  location  plan  at  a  scale  of  1"  =  1,200'  showing  the  lot(s) 
to  be  developed,  lot(s)  lines  within  which  the  development 
is  proposed,  and  tie-in  to  the  nearest  road  intersection; 

2.  A  site  plan  at  a  scale  of  1"  =  100',  prepared  by  a  registered 
land  surveyor  or  registered  professional  civil  engineer, 
showing  at  least  the  following: 

(a)  the  location,  boundaries,  and  dimension  of  each  lot  in 
question; 

(b)  five  (5)  foot  contours  of  the  existing  and  proposed 
land  surface  and  within  fifty  (50)  feet  of  the  tract; 

(c)  the  location  and  acreage  of  areas  to  be  devoted  to 
specific  uses; 

(d)  the  area  and  locations  of  existing  and  proposed 
structures,  watercourses,  and  drainage  easements, 
means  of  access,  drainage,  sewage  disposal  facilities, 


leaching     fields,     parking     areas,     utilities,     and 
landscaping; 

(e)  the  elevation  of  the  basement  and  first  floor.  The 
Administrative  Officer  shall  utilize  this  information 
and  may  request  other  information  to  maintain  a 
record  of  elevations  and  floodproofing  levels  for  all 
new  and  improved  structures  and  whether  or  not  such 
structures  contain  basements. 

3.  A  statement  indicating  what  other  permits  or  approvals  are 
required  or  have  been  obtained  from  State  and/or  Federal 
agencies. 


Section  13.6 


For  any  development  of  land  within  the  SC  District,  the  following 
conditions  shall  apply: 

1.  The  floor  of  the  basement,  or  if  none,  the  lowest  floor  of 
new  construction  or  substantial  improvement  of  structures 
for  residential  uses  shall  be  at  or  above  the  100  year  flood 
elevation. 

2.  The  floor  of  the  basement,  or  if  none,  the  lowest  floor  of 
new  construction  or  substantial  improvement  of  structures 
for  non-residential  uses  shall  be  at  or  above  the  100  year 
flood  elevation  or  floodproofed  to  the  100  year  flood 
elevation. 

3.  All  structures  shall  be  so  designed,  constructed,  and 
secured  to  prevent  flotation,  collapse,  or  lateral  movement 
of  the  structure  during  flooding,  and  to  be  consistent  with 
the  need  to  minimize  flood  damage. 

4.  There  shall  be  no  danger  of  pollution  to  public  or  on-site 
water  supply  facilities  due  to  the  location  or  elevation  of 
the  building,  filling  of  the  area,  infiltration  of  flood  waters, 
or  for  other  reasons. 

5.  Utilities  shall  be  so  located  and  constructed  as  to  minimize 
or  eliminate  flood  damage. 


6.  Adequate  methods  shall  be  provided  for  the  periodic 
disposal  of  sewage,  refuse  and  other  wastes  resulting  from 
the  uses  permitted  on  the  site. 

7.  Where  the  topography  and  soil  conditions  permit,  adequate 
drainage  shall  be  provided  so  as  to  minimize  flood  damage. 

8.  Safe  vehicular  and  pedestrian  movement  to,  over,  and  from 
the  premises  should  be  provided  with  the  exception  that  all 
roads  and  driveways  shall  be  at  or  near  grade  level  to 
prevent  unwarranted  diking. 


Section  13.7 


No  occupancy  permit  shall  be  issued  until  the  Administrative  Officer  has 
received  and  transmitted  to  the  Board  of  Appeals,  the  Inspector  of 
Buildings,  the  Board  of  Health,  the  Conservation  Commission,  City 
Engineer,  and  the  Planning  Board  a  certified  plan  showing  the 
foundation  and  floor  elevations,  grading  of  the  premises,  elevations  of 
the  completed  construction,  and  all  elevations  of  the  various  elements 
that  make  up  the  sewage  disposal  system,  and  stating  that  all 
requirements  of  all  permits  obtainable  at  that  time  have  been  satisfied. 


APPENDIX  F 


£jg— ; 


c- 


€■ 


Model  Earth  Removal 
Zoning  Bylaw 

TOWN  OF  ORANGE 


SECTION  IV:  SPECIAL  REGULATIONS 


4100  Earth  Removal.  The  removal  from  any  premises  of  more  than  50 
cubic  yards  of  sand,  gravel,  stone,  topsoil,  or  similar  materials  within  any 
twelve  month  period  shall  be  allowed  only  on  Special  Permit  from  the 
Planning  Board,  unless  such  removal  is  incidental  to  construction  of  the 
premises  under  a  current  building  permit.  A  Special  Permit  for  earth 
removal  shall  be  granted  only  subject  to  the  following: 


4110  Plan.  The  application  shall  be  accompanied  by  a  plan  or 
plans  indicating  existing  topography,  base  grades  below  which  no 
excavation  shall  take  place,  proposed  topography  upon 
completion,  and  existing  and  proposed  cover  vegetation. 


4120  Screening  and  Noise.  Excavation  areas  and  processing 
equipment  shall  be  screened  by  buffer  strips  or  other  means,  and 
noise  and  dust  shall  be  controlled  to  meet  the  requirements  of 
Section  3330. 


4130  Restoration.  Following  removal,  all  excavation  areas  shall 
be  restored  by  grading  to  provide  for  drainage  and  for  slopes  not 
to  exceed  one  foot  vertical  to  two  feet  horizontal,  and  by  covering 
with  four  inches  of  topsoil,  and  by  planting  with  cover  vegetation, 
which  shall  have  been  established  prior  to  release  of  the  bond. 
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Model  Vegetative  Removal  Bylaw 

TOWN  OF  WARE 


5.5       Vegetation  Removal 


5.50  No  area  or  areas  totalling  two  (2)  acres  or  more  on  any 
parcel  or  contiguous  parcels  in  the  same  ownership  shall 
have  existing  vegetation  clear-stripped  or  be  filled  six  (6) 
inches  or  more  so  as  to  destroy  existing  vegetation  unless 
in  conjunction  with  agricultural  activity  or  unless 
necessarily  incidental  to  construction  on  the  premises 
under  a  currently  valid  building  permit  or  unless  within 
streets  which  are  either  public  or  designated  on  an 
approved  subdivision  plan  or  unless  a  special  permit  is 
approved  by  the  Planning  Board  on  the  condition  that 
runoff  will  be  controlled,  erosion  avoided  and  either  a 
constructed  surface  or  cover  vegetation  will  be  provided 
not  later  than  the  first  full  spring  season  immediately 
following  completion  of  the  stripping  operation.  No 
stripped  area  or  areas  which  are  allowed  by  special 
permit  shall  remain  through  the  winter  without  a 
temporary  cover  of  winter  rye  or  similar  plant  material 
being  provided  for  soil  control,  except  in  the  case  of 
agricultural  activity,  where  such  temporary  cover  would 
be  infeasible. 


5.51  The  Planning  Board  shall  require  information  of  the 
applicant,  in  addition  to  that  specified  in  Section  5.430, 
as  necessary  for  him  to  ensure  compliance  with  these 
requirements,  including,  if  necessary,  elevations  at  key 
locations,  description  of  vegetative  cover  and  the  nature 
of  impoundment  basins  proposed,  if  any. 


5.52  Where  resultant  site  grades  will  exceed  fifteen  percent 
(15%),  the  Planning  Board  shall  require  a  performance 
bond  to  ensure  compliance  with  these  requirements. 


5.53       Hillside  areas  shall  be  retained  with  vegetative  cover  as 
follows: 


Average  Slope  Minimum  Percentage  of  Land 

(Percent)  to  Remain  in  Vegetation 


10.0  - 14.9  25 

15.0  - 19.9  40 

20.0  -  24.9  55 

25.0  -  29.9  70 

30.0  and  above  85 
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Examples  of  Chapters  61  and  61A 

Acquisitions 

THE  LAWTON  TREE  FARM  PROJECT 


The  Mount  Grace  Land  Conservation  Trust  (Trust)  became  involved 
with  the  Lawton  Tree  Farm  (LTF)  at  the  request  of  the  local  citizen 
committee,  headed  by  Peter  Gerry.  The  committee  was  charged  with 
the  task  of  assisting  the  state  in  its  efforts  to  purchase  the  LTF.  A 
special  meeting  was  held  at  the  town  hall  when  it  became  known  that 
the  LTF  was  to  be  sold  to  a  developer.  At  that  meeting  the  Department 
of  Environmental  Management  (DEM)  expressed  a  desire  to  purchase 
the  property. 

In  October  1986,  it  became  apparent  that  DEM  was  not  going  to  be  able 
to  purchase  the  property  before  the  end  of  the  year,  as  required  by  the 
seller.  The  seller,  Roger  Lawton,  et.  al.,  notified  the  town  that  he  had 
signed  a  purchase  and  sale  agreement  with  the  developer  for 
$625,000.00,  and  under  Chapter  61A  regulations,  the  town  had  60  days 
to  either  match  the  offer  or  let  it  go  for  development. 

The  Trust  worked  out  an  arrangement  with  DEM  that  the  state  would 
purchase  the  property  from  the  Trust  in  1987  if  the  Trust  could 
purchase  the  property  from  the  seller,  utilizing  the  Towns  option,  by 
December  30,  1986.  The  Trust  had  less  than  60  days  to  arrange  for 
financing  to  purchase  the  property.  After  seeing  three  banks  in  Athol 
with  no  success,  Karl  Bittenbender  of  Shawmut  Bank  in  Orange  agreed 
to  fund  the  project. 


The  Trust  was  able  to  borrow  $200,000.00  from  three  concerned  citizens 
of  Athol  which  allowed  the  bank  to  loan  the  Trust  the  $500,000.00 
necessary  to  purchase  the  property.  (The  seller  took  back  a  second 
mortgage  of  $  125,000.00.) 

A  recent  change  in  the  61 A  law  allowed  the  town  to  assign  its  option  on 
the  property  to  a  "non-profit  conservation  organization,  which  is  what 
the  Trust  was.  Once  the  Trust  had  the  financing  in  place,  the  town  then 
assigned  the  option  to  the  Trust  and  the  Trust  purchased  the  property 
one  day  before  the  developer  was  scheduled  to  close. 

In  order  to  pay  the  expenses  associated  with  the  project  such  as  bank 
interest,  points,  closing  fees,  surveyors,  taxes,  insurance,  title  insurance, 
etc.,  DEM  had  agreed  to  allow  the  Trust  to  sell  the  family  farmhouse 
located  in  the  middle  of  the  property  separately  from  the  balance  of  the 
property. 

By  the  end  of  August  1987  the  Trust  was  able  to  sell  the  house  to  a  local 
family  and  sell  the  balance  of  the  property  to  DEM  as  a  new  State 
Forest.  All  the  bills  were  paid  and  a  special  grant,  by  the  Trust,  to  the 
Athol  Conservation  Commission  of  $10,000.00  was  made  at  the 
dedication  of  the  Lawton  State  Forest. 

The  project  was  possible  only  because  of  the  strong  public  support  for 
the  preservation  of  the  LTF.  The  cooperation  of  all  town  boards,  town 
council,  local  business  leaders,  and  Shawmut  Bank  made  it  happen.  The 
Trust  played  an  important  role  to  coordinate  and  focus  the  energies  of 
these  various  parties  toward  the  same  goal. 


From  "A  Report  by  Rink  Dickinson  and  Francisco  J. 
Urbina,  Case  Studies  of  State  and  Local  Efforts  to 
Preserve  Farmland  in  Massachusetts"  for  the 
Massachusetts  Department  of  Food  and  Agriculture,  June 
1986. 


Case  Study  #2 


TOWN  PURCHASE  OF  FARMLAND  IN  BARNSTABLE: 
USING  THE  CHAPTER  61A  RIGHT  OF  FIRST  REFUSAL 


Location:  Town  of  Barnstable,  Barnstable  County 

Agricultural  Preservation  Method:  Town  Purchase  of  Agricultural  Land 

under  Chapter  61 A 

Year  Initiated:  1985 

Agricultural  Activity:  Horse  Farms 

Acreage  Protected:  13.85  Acres 

Key  Parties  Involved:     Barnstable   Conservation   Commission,   Local 

Citizens 


In  August  of  1985,  in  a  special  Town  Meeting,  Barnstable  citizens  voted 
in  a  near  unanimous  voice  vote  to  purchase  a  13.85  acre  horse  farm  for 
$525,000.  The  opportunity  to  purchase  the  land  came  because  the  land 
had  been  under  special  lower  agricultural  assessment  (Chapter  61A). 
Any  sale  of  land  that  receives  this  special  tax  advantage  has  to  be 
announced  to  the  local  town  which  has  60  days  to  match  and  preempt 
the  first  offer. 


Background 


The  Barnstable  horse  farm  was  owned  by  Richard  and  Jane  Meaghen. 
The  Meaghens  notified  the  town  on  June  17, 1985  that  they  had  signed  a 
purchase  and  sales  agreement  with  a  developer  who  planned  to 
subdivide  the  land  into  twelve  houselots.  Reaction  by  the  town  and  local 
citizens  was  quick  and  vigorous.  There  was  a  tremendous  feeling  that 
the  land  should  not  be  developed  due  to  its  key  location  and  natural 
scenic  beauty.  Elaine  McArdle,  reporter  for  the  Register,  described  the 
farm  with  these  words: 

The  corner  of  Race  Lane  and  Osterville-West  Barnstable 
Road  in  Marston  Mills  presents  one  of  the  more  pastoral 
scenes  in  the  Town  of  Barnstable.  Low  wooden  fences 
surround  green  acres,  on  which  horse  jumps  stand  ready 
to  challenge  rider  and  mount.  Trees  surround  the 
meadow,  casting  long  summer  shadows  and  harbor  birds 
and  wildlife.  Traffic  seems  to  slow  automatically  when 
passing  the  farm,  to  take  in  the  refreshing  and 
rejuvenating  sight. 

Barnstable  citizens  organized  to  keep  the  farm  as  agricultural  and/or 
open  space.  On  July  30,  Bob  Eckoff  presented  selectpersons  with  a  300 
signature  petition  from  residents  supporting  town  purchase  of  the 
property.  Other  citizens  telephoned  to  urge  selectpersons  to  vote  for 
town  purchase  of  the  land.  A  special  town  meeting  was  held  on  August 
15,  for  residents  to  vote  for  or  against  the  proposal  to  purchase  the  land 
for  $525,000.  A  pamphlet  was  written  that  presented  both  the  options 
of  town  purchase  and  information  on  the  proposed  development  of  the 
land.  The  Conservation  Commission,  Planning  Department,  and  Open 
Space  Task  Force  all  supported  the  acquisition  although  the  Finance 
Committee  opposed  it.  The  special  Town  Meeting  overwhelmingly 
approved  of  the  purchase. 


Use  of  Town-Owned  Land 


Chapter  61A  had  given  the  town  of  Barnstable  a  mechanism  and  the 
time  to  purchase  this  strategic  piece  of  real  estate.  The  town  next  had  to 
decide  what  to  do  with  the  town-owned  ex-horse  farm.  The 
selectpersons  agreed  that  it  was  to  Barnstable's  benefit  to  insure  that  the 
land  "remain  in  an  agricultural,  equestrian,  or  similar  use."  In  addition, 
they  wanted  to  lease  the  land  to  operators  both  to  generate  income  and 
to  keep  the  town  out  of  direct  involvement  in  horse  related  business 


activities.  They  looked  for  proposals  for  a  five-year  lease  under  such 
terms.  Their  stated  evaluation  criteria  are: 

(1)  Preservation  of  Property  30% 

(2)  Public  Access  25% 

(3)  Experience  of  Principals  15% 

(4)  Financial  Resources  15% 

(5)  Revenue  Generation  15% 

The  town  received  four  proposals  from  local  stable  owners  and  the 
Cape  Cod  Construction  District.  At  this  time  (June  1986),  no  decision 
has  been  reached  about  which  proposal  will  be  accepted.  In  any  case, 
the  land  will  be  preserved,  will  be  in  equestrian  use  (perhaps  with  some 
agriculture)  and  will  have  public  access  and  interaction  with  farms  and 
farm  animals. 


Evaluation 


The  Barnstable  preservation  of  the  Marston  Mills  horse  farm  shows  how 
towns  can  use  Chapter  61 A  right  of  first  refusal  to  preempt 
development  of  strategic  agricultural  and  open  space  lands.  The 
process  requires  reacting  quickly  to  an  external  event  (the  sales 
agreement)  and  mustering  the  financial  resources  and  public  opinion  to 
back  public  acquisition.  If  this  is  done,  the  rewards  can  be  great. 
Despite  the  seemingly  high  price  tag  for  the  Marston  Mills  property 
($525,000),  the  value  of  saving  strategic  space  usually  far  outweighs  the 
money  invested.  As  Barnstable  Selectman  John  Klimm  said,  saving  the 
farm  offered  "a  unique  opportunity  to  plan  for  the  future."  The 
potential  to  lease  the  land  and  generate  income  further  strengthens  the 
case  for  town  purchases  like  the  Barnstable  one.  By  setting  publicly 
supported  policy,  and  being  prepared  financially,  Massachusetts  towns 
can  use  Chapter  61 A  right  of  first  refusal  to  protect  strategic  open  space 
and  to  preserve  farming. 
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From  "A  Report  by  Rink  Dickinson  and  Francisco  J. 
Urbina,  Case  Studies  of  State  and  Local  Efforts  to 
Preserve  Farmland  in  Massachusetts"  for  the 
Massachusetts  Department  of  Food  and  Agriculture,  June 
1986. 


Case  Study  #9 


USING  LIMITED  DEVELOPMENT  AND 

THE  APR  PROGRAM  TO  PRESERVE 

THE  LOOMIS  FARM  IN  ASHFIELD 


Location:  Townof  Ashfield,  Franklin  County 

Agricultural  Preservation  Method:      Limited       Development       and 

Massachusetts  APR  Program 

Year  Initiated:  1986 

Agricultural  Activity:  Dairy  Farm  and  Hay  Production 

Acreage  Protected:    180  Acres  in  Farmland  (entire  farm  contains  410 

acres) 

Key  Parties  Involved:     Franklin  Land  Trust,  Trust  for  Public  Land, 

Massachusetts    APR    Program,     and    Local 
Citizens 


Background  on  Franklin  Land  Trust 


The  Franklin  Land  Trust  (FLT)  is  a  private,  non-profit  organization 
made  up  of  local  residents  dedicated  to  the  preservation  of  farmland, 


open  space  and  rural  character  in  Franklin  County.  FLT  was  founded 
by  Franklin  County  residents  with  the  help  of  the  Trust  for  Public  Land, 
a  national  non-profit  organization.  Harry  Dodson,  a  chief  landscape 
architect  with  the  Massachusetts  Department  of  Environmental 
Management,  and  Steven  Judge,  a  building  inspector  for  thirteen 
Franklin  County  towns,  are  two  of  the  principal  administrators  of  FLT. 
The  Trust  will  acquire,  preserve  and  maintain  in  active  agriculture  farms 
being  sold  for  development.  These  acquisitions  will  be  financed  from  a 
revolving  fund  made  up  of  cash-deductible  contributions,  loans  of  cash 
and  collateral  from  its  membership,  and  income  generated  by  the 
limited  development  or  resale  of  parcels  of  land.  According  to  Judge,  in 
addition  to  acquiring  farms,  "if  a  farmer  wants  to  sell  some  lots,  the 
Trust  can  do  free  site  and  design  work  so  the  development  will  have  the 
least  environmental  impact." 


Acquisition  and  Proposed  Protection 
of  the  Loomis  Farm 


A.    Sale  of  Farmland  to  a  Farmer 


When  the  410-acre  Loomis  Farm  in  Ashfield  became  offered  for  sale  on 
the  market,  the  Trust  for  Public  Land  and  the  Franklin  Land  Trust 
stepped  in  to  purchase  the  dairy  farm.  One  of  the  goals  of  the  two  land 
trusts  is  to  find  an  individual  interested  in  renting  and  eventually  buying 
the  180  acres  that  will  be  permanently  restricted  to  agricultural  use.  The 
agreement  to  be  worked  out  will  allow  the  individual  to  rent  the  Loomis 
Farm  land,  buildings  and  residence  with  an  option  to  buy  the  property  at 
a  pre-established  price  within  a  short  amount  of  time.  The  eventual 
sales  price  of  the  farmland  and  farm  buildings  will  be  based  on  their 
value  for  agricultural  use,  not  development.  This  means  that  the 
farmland  will  be  sold  to  a  new  farmer  well  below  fair  market  value  for 
this  type  of  property,  thus  removing  a  significant  portion  of  the  debt 
burden  the  new  farmer  will  have  to  assume  in  purchasing  the  farm. 


B.    Sale  of  Farmland  Development  Rights  to  APR  Program 


Another  goal  of  the  Franklin  Land  Trust  and  the  Trust  for  Public  Land 
is  to  sell  the  development  rights  to  the  180  acres  of  farmland  to  the 
Massachusetts    Department    of   Food    and    Agriculture    under    the 


Agricultural  Preservation  Restriction  (APR')  Program.  Initial  approval 
of  the  proposed  APR  sale  was  given  by  the  APR  Board  in  October  1985. 
As  of  mid- June  1986,  the  APR  Program  was  conducting  an  in-depth 
appraisal  of  the  180  acres  to  determine  the  land's  value  for  agriculture 
and  its  value  for  development.  The  difference  of  these  two  figures  will 
be  paid  by  the  APR  Program  to  the  Trust  for  Public  Land,  the  current 
owners  of  the  property,  for  the  sale  of  the  development  rights  (the  right 
to  develop  the  land  in  the  future).  The  sale  of  the  development  rights 
on  the  farmland  to  the  APR  Program  will  allow  the  Trust  for  Public 
Land  to  sell  the  180  acres  and  buildings  at  a  reduced  price  to  a  new 
farmer. 


C.   Limited  Development  Proposal  for  the  Loomis  Farm 


After  the  sale  of  the  development  rights  on  the  180-acre  farm  parcel  to 
the  APR  Program,  and  the  subsequent  sale  to  a  new  farmer,  the  Trust 
for  Public  Land  and  the  Franklin  Land  Trust  will  then  be  left  with  230 
acres  of  mainly  forested  land.  Thirteen  acres  in  two  parcels  are  being 
sold  to  abutters  with  restrictions  limiting  future  development.  This 
leaves  217  acres.  A  limited  number  of  housing  lots  will  be  sold  on  this 
land  to  allow  the  Trust  for  Public  Land  to  recover  the  money  it  invested 
in  the  purchase  of  the  original  parcel  and  related  carrying  costs  (interest 
payments,  surveys,  staff  time,  etc.).  According  to  the  latest  estimates, 
between  five  and  ten  lots  will  have  to  be  sold  to  recover  these  expenses. 
Any  land  that  remains  after  all  expenses  have  been  recovered  will  be 
deeded  to  the  Franklin  Land  Trust. 

The  Franklin  Land  Trust  plans  to  place  most  of  the  remaining  land  in 
conservation,  especially  areas  such  as  beaver  pond,  prime  hunting  areas, 
and  land  in  the  vicinity  of  the  brook  to  the  west  of  Brier  Hill  Road, 
which  contains  a  rare  salamander.  The  Franklin  Land  Trust  may  sell 
some  of  the  remaining  lots  to  finance  future  farmland  preservation 
projects  in  the  area.  The  lots  will  be  sold  with  deed  restrictions  relating 
to  setbacks,  driveways,  clearing  of  trees  and  architectural  design  to  help 
ensure  that  future  house  construction  on  the  lots  blends  in  with  the  area 
as  much  as  possible.  The  lot  sizes  will  range  from  two  acres  to  over  fifty 
acres.  Some  lots  will  be  offered  for  sale  at  moderate  prices  to  help  meet 
the  Town  of  Ashfield's  need  for  reasonably-priced  housing.  The 
Franklin  Land  Trust  and  the  Trust  for  Public  Land  may  even  draw  up 
plans  for  the  houses  and  designate  specific  areas  (building  envelopes) 
where  the  houses  can  be  built  to  ensure  quality  development.  To  attain 
increased  control  over  the  location  of  the  new  construction,  the  land 
trusts  may  consider  working  with  local  builders  or  non-profit 
development  groups  to  facilitate  construction  of  affordable  units. 


According  to  the  Franklin  Land  Trust,  engaging  in  a  limited  amount  of 
development  is  the  only  way  to  generate  the  funds  required  to  save  the 
important  farm  and  conservation  lands  on  the  property.  Instead  of  up 
to  52  house  lots  located  randomly  on  the  farmland  along  the  road 
frontage,  the  Trust  for  Public  Land  and  Franklin  Land  Trust  will  only 
have  to  sell  between  five  and  ten  house  lots,  none  of  which  will  be 
located  on  prime  farmland  or  conservation  lands.  The  houses  built  on 
these  lots  will  be  carefully  sited  and  designed  and  will  contribute  to  the 
Town's  tax  base,  hence  offsetting  the  reduction  in  property  tax  revenues 
on  the  restricted  farmland  portion  of  the  property.  Harry  Dodson  and 
Steven  Judge  have  emphasized  that  they  are  not  against  limited 
development.  According  to  Judge,  his  involvement  in  the  Franklin  Land 
Trust  "is  just  a  natural  outcome  of  my  desire  to  strike  a  balance  between 
what  needs  to  be  built  in  this  area  and  what  needs  to  be  saved.  If  you  try 
to  suppress  growth,  it  comes  out  in  a  very  distorted  way." 

The  land  not  preserved  for  farming  (180  acres)  or  sold  for  limited 
development  (80-140  acres)  will  either  become  conservation  land  or  will 
be  sold  at  a  reduced  price  to  the  new  farmer  with  restrictions  in  place  to 
prevent  it  from  ever  being  developed.  If  the  farmer  does  not  want  to 
purchase  these  woodlands,  they  will  be  placed  in  permanent 
conservation  either  under  the  continued  ownership  by  Franklin  Land 
Trust/Trust  for  Public  Land  or  by  donating  them  to  the  Town  of 
Ashfield. 


Financing  of  the  Loomis  Farm  Acquisition 


Local  residents  who  wanted  to  see  the  Loomis  Farm  preserved 
contributed  a  total  of  $25,000.00  in  two-year,  interest-free  loans  to  the 
acquisition  of  the  property.  This  shows  a  high  degree  of  local 
commitment  to  farmland  preservation.  Concerned  abutters  to  the 
Loomis  Farm  were  also  instrumental  in  helping  to  make  the  project  a 
success.  The  two-year  loans  will  be  repaid  through  the  sale  of  limited 
development  lots,  the  sale  of  development  rights  on  the  farmland,  and 
the  sale  of  the  restricted  farm.  Hundreds  of  hours  of  free  volunteer  time 
and  services  were  contributed  by  FLT  board  members  and  other 
volunteers.  Many  donations  of  professional  services  were  made  by 
planners,  lawyers,  appraisers,  and  others.  Trust  for  Public  Land  staff 
have  spent  long  hours  on  the  project,  both  in  acquiring  the  Loomis  Farm 
and  in  assisting  the  Franklin  Land  Trust  to  become  established  as  a  local 
land  trust.  The  energy  and  commitment  of  all  these  people  has  saved 
the  Loomis  Farm  from  certain  destruction  through  intensive 
development. 


Evaluation 


The  Loomis  Farm  case  study  illustrates  the  important  role  that  land 
trusts  can  play  in  preserving  farmland.  Because  land  trusts  are  private 
non-profit  corporations  (not  government  agencies)  they  are  able  to  deal 
with  farm  and  open  space  conservation  problems  with  greater  flexibility, 
speed,  and  discretion.  Had  it  not  been  for  the  intervention  of  the  Trust 
for  Public  Land  and  the  Franklin  Land  Trust,  it  is  doubtful  whether  a 
governmental  body  could  have  acted  quickly  enough  to  step  in  and  save 
the  Loomis  Farm  from  intensive  development. 

The  Loomis  Farm  case  study  also  illustrates  how  the  APR  Program  and 
local  land  trust  can  work  together,  although  at  different  speeds,  in 
preserving  farmland  threatened  with  intensive  development.  Another 
point  illustrated  by  this  case  study  is  that  the  preservation  of  farmland 
and  development  need  not  be  in  competition  with  one  another. 
Through  careful  planning  and  site  design,  limited  development  can 
occur  on  less  ecologically  important  lands  adjacent  to  farmland.  The 
work  of  the  Trust  for  Public  Land,  the  Franklin  Land  Trust,  Franklin 
County  residents,  and  APR  Program  staff  has  made  possible  the 
preservation  of  farmland,  scenic  areas,  and  natural  beauty  that  help 
make  Ashfield  and  Western  Franklin  County  a  special  place  to  live. 
And,  most  importantly,  a  small  step  has  been  taken  to  deal  with  the 
decline  of  farming  in  the  area. 
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From  "A  Report  by  Rink  Dickinson  and  Francisco  J. 
Urbina,  Case  Studies  of  State  and  Local  Efforts  to 
Preserve  Farmland  in  Massachusetts"  for  the 
Massachusetts  Department  of  Food  and  Agriculture,  June 
1986. 


Case  Study  #11 


A  FARM  OWNER  IN  SUNDERLAND  DONATES 

FARM'S  DEVELOPMENT  RIGHTS  TO 

CONSERVATION  ORGANIZATION 


Location:  Town  of  Sunderland,  Hampshire  County 

Agricultural  Preservation  Method:      Donation     of    an    Agricultural 

Preservation    Restriction    to    a 
Conservation  Organization 

Year  Initiated:  1985 

Agricultural  Activity:  Growing  Corn,  Potatoes,  and  Peppers 

Acreage  Protected:  80  Acres 

Key  Parties  Involved:     Clarence       Clark       (Sunderland       Farmer), 

Massachusetts  Farmland  Conservation  Land 
Trust  (MFCLT),  Massachusetts  Department  of 
Food  and  Agriculture 


In  the  town  of  Sunderland,  as  discussed  in  the  previous  case,  a  major 
effort  was  made  by  the  citizens  to  preserve  farmland.  Although  no 
acreage  has  been  preserved  by  the  town's  TDR  bylaw,  80  acres  of 
beautiful  Connecticut  Valley  soil  has  been  permanently  protected  by  a 


farmer  who  donated  the  "development  rights"  of  his  land  to  the 
Massachusetts  Farmland  Conservation  Land  Trust  (MFCLT),  which 
then  enrolled  the  land  under  the  permanent  protection  of  the  state's 
Agricultural  Preservation  Restriction  Program. 


Reasons  for  Donation  of  Development  Rights 


Mr.  Clark  feels  very  strongly  about  the  need  to  preserve  agriculture.  He 
had  wanted  to  ensure  that  his  land  which  had  been  in  the  family  for 
many  years  would  remain  in  agriculture.  It  is  interesting  that  he  had  not 
heard  about  Sunderland's  TDR  program  which  would  have  enabled  him 
to  sell  his  development  rights  to  another  location  in  town. 


Benefits  of  the  Donation 


The  benefits  of  the  APR  gift  of  Mr.  Clark  have  been  numerous.  Mr. 
Clark  received  favorable  tax  treatment  for  donating  his  development 
rights.  The  Commonwealth  acquired  a  prime  piece  of  agricultural  land 
for  its  farmland  preservation  program.  The  town  of  Sunderland  got  a 
large  parcel  of  preserved  farmland  in  a  strategic  location  near  the  center 
of  town.  Furthermore,  this  donation  helped  meet  the  town's  goals  of 
agricultural  preservation.  In  addition  to  this,  Mr.  Clark  is  leasing  his 
land,  keeping  the  land  actively  farmed.  The  prime  location  and  fertility 
of  the  Clark  land  will  be  an  important  asset  to  the  town  as  it  furthers  its 
preservation  policies. 
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From  "A  Report  by  Rink  Dickinson  and  Francisco  J. 
Urbina,  Case  Studies  of  State  and  Local  Efforts  to 
Preserve  Farmland  in  Massachusetts"  for  the 
Massachusetts  Department  of  Food  and  Agriculture,  June 
1986. 


Case  Study  #12 


FARMLAND  PURCHASED  BY  CITY  OF  NORTHAMPTON 

PRESERVED  AS  PART  OF  A  CONSERVATION  AREA: 

CITY  GETS  BENEFIT  OF  A  LEASE  INCOME,  TOO! 


Location:  City  of  Northampton,  Hampshire  County 

Agricultural  Preservation  Method:      Town  Ownership  and  Leasing  of 

Agricultural  Land 

Year  Initiated:  1981 

Agricultural  Activity:  Growing  Field  Corn,  Potatoes,  and  Rye 

Acreage  Protected:  15  Acres 

Key  Parties  Involved:     City    of    Northampton,    Local    Citizens    and 

Farmland  Owner 


In  1981,  the  City  of  Northampton  purchased  90  acres  of  land  along  the 
Connecticut  River,  including  Elswell  Island  (near  Route  9).  While  most 
of  the  90  acres  consists  of  wooded  riparian  vegetation,  15  acres  of  this 
property  is  farmland. 


Income  Derived  from  Lease  of  Farmland 


The  15  acres  of  city-owned  farmland  is  leased  to  farmers  by  the 
Northampton  Conservation  Commission.  As  of  May  1986,  the  leasing 
of  this  farmland  generates  approximately  $1,225  per  year  in  income  to 
the  City  of  Northampton.  This  amount  is  estimated  to  be  three  to  four 
times  as  much  money  as  what  the  City  formerly  received  in  property 
taxes  for  the  entire  90  acres.  Crops  such  as  field  corn,  potatoes,  and  rye 
are  grown  on  the  15  acres  of  farmland. 


Financial  Summary  of  Land  Purchase 


The  City  of  Northampton  purchased  the  90  acres  with  an  up-front 
commitment  of  $65,000  and  was  reimbursed  a  total  of  $58,780  ($52,280 
in  State  Urban  Self  Help  Funding  for  open  space  acquisition,  and  $6,500 
in  National  Park  Service  Federal  Land  and  Water  Conservation 
Funding).  Thus,  the  net  City  expenditure  was  $6,220.  However,  there 
were  additional  in-kind  costs  to  the  City  related  to  City  staff  time  used  to 
complete  the  purchase  and  to  apply  for  state  and  federal 
reimbursements.  The  in-kind  cost  of  staff  time  is  estimated  at  $5,000. 


Reason  for  City  Acquisition  of  the  Property 


According  to  the  Northampton  Planning  Director,  Gene  Bunnell,  "the 
primary  reason  for  acquiring  the  Elswell  Island  property  was  to  protect 
and  conserve  a  scenic  natural  area  along  the  Connecticut  River  for 
passive  recreation  and  enjoyment,  to  protect  open  space,  and  to 
improve  and  assure  public  access  to  the  Connecticut  River.  The 
preservation  of  farmland  was  an  added  bonus." 


Evaluation 


The  City  of  Northampton  farmland  preservation  case  study  illustrates 
several  points.  The  first  is  that  farmland  preservation  can  be  considered 
a  form  of  open  space  protection,  and  thus  fulfill  part  of  a  community's 
open  space  conservation  goals.  The  second  point  is  that  although 
municipal  government  purchase  of  farmland  may  involve  a  substantial 
up-front  payment,  the  availability  of  grants  (e.g.,  state  self  help  funding) 
can  substantially  reduce  the  final  net  cost  to  the  municipality.  The  third 
point  is  that  city  or  town  ownership  of  farmland  does  not  necessarily 
mean  a  loss  of  tax  revenue.  The  amount  of  foregone  revenue  from 
property  taxes  on  municipally-owned  farmland  can  be  made  up  or  even 
exceeded  through  the  income  derived  from  the  lease  of  the  land  to 
farmers.  Thus,  a  city  or  town  does  not  have  to  lose  tax  revenue  and 
farmland  can  remain  in  production. 


APPENDIX  K 


From  the  Environmental  Lobby  of  Massachusetts. 


The  Home  Rule  Petition 


Adoption  of  a  home  rule  petition  is  procedurally  simple.  A  majority 
vote  of  town  meeting  or  city  council  is  required,  and  under  special 
legislative  rules  applicable  to  such  petitions,  it  can  be  filed  with  the  state 
legislature  at  any  time  during  the  year.  The  local  Representative  or 
Senator  will  assist  with  the  paperwork,  and  will  file  the  petition  on 
behalf  of  the  municipality.  Once  filed,  the  petition  will  be  referred  to  a 
standing  committee  of  the  legislature,  most  likely  the  Joint  Taxation 
Committee,  and  will  have  a  public  hearing  which  is  the  community's 
opportunity  to  explain  to  the  legislature  why  a  Land  Bank  Fund  is 
important  for  it. 

Despite  a  growing  consensus  around  a  particular  form  of  statewide 
Land  Bank  Fund  bill,  there  are  no  constraints  on  the  language  of  a 
petition  which  a  community  can  submit  to  the  legislature.  In  its  petition, 
the  community  has  complete  flexibility  in  defining  what  terms  are  best 
for  it,  whether  or  not  the  petition  includes  housing,  whether  the  funds 
should  be  available  for  maintenance  or  not,  and  what  level  of  tax  to 
propose.  In  addition,  a  community  has  freedom  to  submit  one  either  as 
lengthy  and  detailed  or  brief  and  conceptual  as  it  pleases.  In  1987,  most 
communities  opted  for  a  brief,  conceptual  warrant  article  for  three  basic 
reasons: 

First,  it  is  easier  and  simpler  to  prepare  and  to  educate  the 
community  about. 

Second,  it  reduces  the  inevitable  controversies  that  would  arise 
over  individual  specific  implementation  decisions,  although  those 
decisions  must  eventually  be  addressed. 


Third,  it  is  not  necessary  to  address  more  than  the  broad 
conceptual  issues  at  this  time  since  ultimate  adoption  of  a  Land 
Bank  Fund  and  action  on  implementation  issues  will  come  back 
to  the  community  after  state  legislative  approval  anyway. 

The  following  sample  Land  Bank  Fund  language  is  a  model  which 
several  communities  have  used  in  making  1987  votes. 


To  see  if  the  City/Town  will  vote  to  petition  the 
Massachusetts  General  Court  to  enact  legislation  that 
would: 

(a)  authorize  the  collection  by  the  City/Town  of  a  land 
transfer  fee  not  to  exceed  two  percent  (2%)  of  the 
purchase  price  upon  the  transfer  of  real  property 
interests  located  in  the  City/Town,  and  the 
establishment  of  exemptions  from  the  fee,  as  may  be 
provided  by  vote  at  town  meeting/city  council. 

(b)  establish  a  Land  Bank  Fund  [and  a  housing  fund]  in 
the  City/Town  treasury  [and  authorize  town 
meeting/city  council  to  allocate  fees  between  them]. 

(c)  authorize  the  City/Town  to  use  said  Land  Bank 
Fund  for  the  purchase  or  rehabilitation  of  certain 
categories  of  land  and  interests  therein  to  be 
permanently  held  in  a  (name  of  City/Town),  Open 
Space  Land  Bank,  and  for  the  management  and 
maintenance  of  such  lands,  in  order  to  conserve 
open  space,  protect  the  environment  and  preserve 
natural  beauty  in  the  City/Town,  as  may  be  provided 
by  town  meeting/city  council. 

[(d)  authorize  the  City/Town  to  use  said  housing  fund  for 
programs  to  promote  affordable  housing  as  may  be 
provided  by  town  meeting/city  council.] 

Debt  incurred  for  the  purposes  of  this  Act,  whether 
incurred  before  or  after  acceptance  of  the  Act,  may  be 
retired  or  refinanced  by  expenditures  from  the  fund 
established  hereunder. 

Provided  that  the  authority  granted  herein  shall  not 
reduce  state  tax  revenues  pursuant  to  G.L.Ch.62F 
Section  4. 

Provisions  in  brackets  [  ]  regarding  housing  are  optional. 
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From  "A  Report  by  Rink  Dickinson  and  Francisco  J. 
Urbina,  Case  Studies  of  State  and  Local  Efforts  to 
Preserve  Farmland  in  Massachusetts"  for  the 
Massachusetts  Department  of  Food  and  Agriculture,  June 
1986. 


Case  Study  #6 


DONATION  OF  A  CONSERVATION  RESTRICTION 
PRESERVES  APPLE  ORCHARD  IN  BERLIN 


Location:  Town  of  Berlin,  Worcester  County 

Agricultural  Preservation  Method:      Donation     of     a     Conservation 

Restriction 

Year  Initiated:  1980 

Agricultural  Activity:  Apple  Orchard 

Acreage  Protected:  435  Acres 

Key  Parties  Involved:     Massachusetts      Division      of     Conservation 

Services,  Town  of  Berlin,  and  Farm  Owner 


Uses  of  the  Conservation  Restriction  Act 


The  Conservation  Restriction  Act  (Chapter  666  of  the  Acts  of  1969)  is  a 
useful  device  that  can  assist  a  local  conservation  commission  in 
preserving  open  spaces,  including  farmland.  A  conservation  restriction 
is  a  legally  binding  agreement  between  the  landowner  and  a 
governmental  body  (e.g.,  a  city  or  town)  or  a  charitable  organization 


(e.g.,  Trustees  of  the  Reservation,  Audubon  Society)  by  which  the  owner 
promises  to  keep  his  land  from  being  developed.  A  conservation 
restriction  runs  with  the  land,  and  is  therefore  binding  upon  any 
subsequent  owners  of  the  land.  Moreover,  a  conservation  restriction  is 
valid  and  enforceable  in  perpetuity,  unless  the  owner  places  a  time  limit 
on  its  term  of  operation  as  part  of  the  restriction. 

The  primary  uses  of  a  conservation  restriction  are  to  limit  the  future  use 
of  a  parcel  of  land  in  order  to  retain  its  natural  scenic  or  open  condition 
or  to  maintain  it  in  farming  use  or  forest  use.  A  landowner  may  donate 
a  conservation  restriction  or  it  can  be  purchased  by  a  local  or  state 
government  agency  or  by  a  charitable  organization. 


Chedco  Farm  Example 


The  Chedco  Farm  is  an  example  where  the  landowner  donated  a 
conservation  restriction  on  435  acres  of  farmland  (an  apple  orchard)  to 
the  Town  of  Berlin.  This  action,  which  was  taken  in  1980,  will  ensure 
that  this  tract  of  land  will  remain  in  agricultural  use  for  many  years  to 
come.  Since  a  conservation  restriction  is  recorded  with  the  registry  of 
deeds,  and  prevents  future  development  on  the  land,  the  value  of  the 
land  is  kept  to  a  level  which  reflects  its  agricultural  use.  This  helps  keep 
the  price  of  agricultural  land  within  reach  of  young  farmers  (should  the 
land  come  up  for  sale),  since  the  conservation  restriction  prevents 
developers  and  speculators  from  bidding  up  the  price  of  the  land. 


Necessary  Approvals  for  a  Conservation  Restriction 


Conservation  restrictions  acquired  by  a  city  or  town  require  the 
approval  of  the  Commissioner  of  the  Massachusetts  Department  of 
Natural  Resources.  Both  the  Commissioner  and  the  municipality  must 
approve  acquisitions  of  restrictions  by  charitable  conservation 
organizations. 
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Tax  Advantages  to  the  Landowner  Who 
Grants  a  Conservation  Restriction 


A.   Real  Estate  Tax  Benefits 


A  farm  owner  not  already  participating  in  the  state's  Chapter  61 A 
differential  farmland  assessment  program  would  have  his  land  assessed 
at  its  "fair  market  value"  for  property  tax  purposes.  This  could  mean 
heavy  property  taxes  to  a  farmer  in  an  area  undergoing  development 
pressures.  If,  on  the  other  hand,  the  farmland  has  a  conservation 
restriction  on  it,  the  land  would  have  to  be  assessed  at  its  agricultural 
use  value  -  not  at  its  value  as  developable  land  for  urban  uses.  Thus,  a 
conservation  restriction  would  keep  property  taxes  down  at  a  level 
commensurate  with  the  agricultural  use  of  the  land. 


B.   Estate  (Death)  Tax  Benefits 


Unless  there  is  some  legally  recorded  restriction  upon  the  use  of  the 
land,  the  Internal  Revenue  Service  (IRS)  will  place  a  full  fair  market 
value  on  the  land.  A  conservation  restriction  can  help  to  substantially 
reduce  or  even  avoid  the  12%  estate  taxes  that  would  have  to  be  paid  by 
the  heirs  of  a  farm. 

As  an  example,  shortly  after  executing  (either  by  sale  or  donation)  a 
conservation  restriction  on  his  farm,  Mr.  Joe  Farmer  passes  away.  The 
IRS  then  proceeds  to  inventory  Mr.  Farmer's  property  for  estate  tax 
purposes.  The  fact  is  that  Mr.  Farmer  has  little  else  of  value  other  than 
the  100-acre  farm.  Had  a  conservation  restriction  not  been  placed  on 
the  farm,  the  IRS  would  have  put  a  value  of  $150,000.00  on  the  farm, 
and  Mr.  Farmer's  children  would  have  had  to  pay  an  estate  tax  of 
$18,000.00  to  the  federal  government.  However,  the  IRS  recognizes 
restrictions  of  this  type,  and  places  a  value  of  $55,000.00  on  the  farm. 
(Note:  The  IRS  recognizes  only  permanent  restrictions.)  No  estate  tax 
is  due,  since  the  first  $60,000.00  in  any  estate  is  not  taxed.  The  children 
can  therefore  remain  on  the  family  farm,  which  they  would  otherwise 
have  been  forced  to  sell  in  order  to  raise  the  $18,000.00  referred  to 
above. 


C.   Income  Tax  Benefits 


Donation  of  a  permanent  conservation  restriction  by  a  landowner  to  a 
municipality  or  a  charitable  conservation  organization  can  reduce  the 
owner's  income  taxes.  The  landowner  is  entitled  to  deduct  the  value  of 
the  conservation  restriction  from  his  income  taxes.  The  value  of  a 
conservation  restriction  is  determined  similarly  to  the  value  of  an 
agricultural  preservation  restriction  (APR).  The  value  of  either  of  these 
restrictions  is  the  difference  between  the  value  of  the  farmland  for 
agricultural  use  and  its  value  as  developable  land  for  urban  uses. 
Donation  of  a  conservation  restriction  is  treated  as  a  charitable 
deduction  by  the  IRS,  and  the  landowner  can  deduct  its  value  on  his 
income  taxes.  The  deduction  may  be  spread  out  over  a  period  of  up  to 
six  years  (depending  on  the  landowner's  adjusted  gross  income). 


Evaluation 


Permanent  conservation  restrictions  on  farmland  essentially  fulfill  the 
same  role  as  an  APR  -  they  both  ensure  that  the  land  will  be  kept  in 
agricultural  use  indefinitely.  The  restrictions  help  keep  down  the  price 
of  the  agricultural  parcel,  which  if  offered  for  sale  later,  would  be  more 
affordable  to  young  farmers  than  if  the  land  use  had  not  been  restricted. 
The  purchase  of  conservation  restrictions  on  farmland  in  an  area 
undergoing  heavy  development  pressures  could  be  too  costly  for  a 
municipality  in  some  instances.  However,  a  "bargain  sale"  (a  sale  below 
the  appraised  fair  market  value)  could  make  a  purchase  affordable,  and 
therefore  feasible;  especially  if  the  municipality  applies  for  a  Self  Help 
open  space  grant,  which  can  reimburse  cities  and  towns  up  to  50%  of 
the  cost  of  purchasing  a  conservation  restriction. 

Donation  of  a  conservation  restriction  on  farmland  has  definite  tax 
advantages  (mentioned  previously)  for  the  farm  owner.  Such  donations 
also  relieve  the  Department  of  Food  and  Agriculture  from  having  to 
spend  APR  monies  (for  which  demand  greatly  exceeds  supply)  on  these 
farms;  this  allows  the  Department  to  "stretch"  its  APR  monies. 
Conservation  restrictions  can  also  help  keep  down  the  price  of 
agricultural  land  and  thus  make  it  more  affordable  for  young  farmers. 
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Conservation  Restrictions 


A  FACT  SHEET  PREPARED  BY 
THE  PIONEER  VALLEY  PLANNING  COMMISSION 


Conservation  restrictions  are  becoming  an  increasingly  popular  tool  for 
land  preservation.  They  benefit  both  the  landowner  and  the  community 
by  protecting  special  lands  against  detrimental  use.  Frequently, 
conservation  restrictions  are  donated  to  government  agencies  and  non- 
profit conservation  organizations  by  landowners  who  care  deeply  about 
their  land's  natural  qualities.  But,  many  landowners  who  might  wish  to 
insure  the  preservation  of  their  land  as  open  space  or  viable  farm  or 
forest  land  are  hesitant  to  do  so  because  they  fear  financial  loss.  In  fact, 
certain  gifts  of  conservation  restrictions  to  a  qualified  charitable 
organization  or  government  agency  can  result  in  substantial  economic 
advantages  to  the  donor. 


Questions  and  Answers 
What  is  a  conservation  restriction? 


A  conservation  restriction  is  a  written  agreement  between  a  landowner 
and  a  government  agency  or  private  charitable  organization  in  which  the 
landowner  agrees  to  keep  the  land  in  predominantly  open  or  scenic 
conditions  or  in  farming  or  forestry.     Conservation  restrictions  are 


interests  in  land  and  are  recorded  on  the  deed.  They  may  be  sold  or 
donated;  if  donated,  the  landowner  may  be  eligible  for  significant  tax 
deductions. 

An  important  fact  to  remember  about  a  conservation  restriction  is  that 
the  title  of  the  property  remains  with  its  owner.  Also,  the  public  does 
not  obtain  any  rights  to  enter  upon  the  restricted  land  unless  specifically 
stated  in  the  restriction. 


What    tax    benefits    can    be    gained    by   donating    a    Conservation 
Restriction? 


The  fair  market  value  of  your  contribution  will  constitute  the  amount 
available  for  deduction.  The  portion  of  this  amount  which  you  may 
actually  deduct,  however,  depends  upon  your  particular  tax  situation, 
including  the  amount  of  other  charitable  contributions  you  made  during 
the  taxable  year.  Charitable  deductions  of  the  type  available  for 
conservation  contributions  are  generally  deductible  up  to  thirty  percent 
of  your  income  for  the  year  of  your  contribution.  If  the  value  of  your 
conservation  contribution  exceeds  thirty  percent  of  your  income,  then 
the  excess  may  be  carried  over  and  deducted  (subject  to  the  same  thirty 
percent  limitation)  in  each  of  five  succeeding  taxable  years.  This  is 
subject  to  standard  income  tax  deductions.  If,  however,  there  is  a 
deduction  mix  of  income  and  tax  credits,  you  may  be  subject  to 
alternative  minimum  taxes  (AMT)  and  the  charitable  deduction  may  be 
limited.  Consult  a  qualified  tax  accountant  or  tax  lawyer. 


How  is  the  fair  market  value  of  my  contribution  determined? 


Typically,  although  not  always,  fair  market  value  of  the  contribution  is 
valued  as  the  difference  between  the  fair  market  value  before  and  after 
the  grant  of  the  conservation  restriction.  For  example:  Joe  Smith  owns 
property  which  is  worth  $25,000.  He  wishes  to  donate  a  conservation 
restriction  on  the  property  and  deduct  the  value  of  the  restriction.  Once 
the  conservation  restriction  is  in  place,  the  property  value  drops  to 
$10,000.  In  this  case,  Joe  Smith's  contribution  is  valued  at  $15,000. 


What  requirements  must  be  met  in  order  to  donate  a  conservation 
restriction? 


1.  The  law  requires  that  the  gift  be  made  to  a  publicly  supported 
charity,  or  a  governmental  unit. 

2.  If  you  donate  a  conservation  restriction,  you  must  make  your 
contribution  "exclusively  for  conservation  purposes."  This 
requirement  will  be  satisfied  if  you  grant  a  restriction  for 
"preservation  of  open  space  (including  farmland  or  forest  land"). 

3.  The  preservation  of  open  space  must  be  either: 

a.  for  the  scenic  enjoyment  of  the  general  public  (visual  access 
suffices);  or, 

b.  pursuant  to  a  clearly  delineated  federal,  state  or  local 
government  conservation  or  preservation  policy. 

4.  The  preservation  of  open  space  must  also  yield  a  "significant 
public  benefit"  such  as  the  preservation  of  farmland  which  is 
relatively  unique,  or  which  may  be  threatened  with  land 
development.  The  preservation  of  land  which  is  consistent  with  a 
public  program  for  preservation  or  conservation  could  also  be 
considered  to  yield  a  significant  public  benefit. 

5.  In  addition,  the  conservation  purpose  must  be  protected  "in 
perpetuity."  This  means  that  the  property  must  always  be  used  for 
the  purpose  for  which  you  made  the  donation.  The  conservation 
restriction  is  permanent. 


*Note:  Due  to  the  complexity  of  tax  and  property  laws,  the 
information  provided  is  intended  to  serve  only  as  an 
overview  of  available  options.  Interested  landowners 
should  consult  a  qualified  legal  professional  or  the 
appropriate  charitable  and  governmental  organizations 
before  making  any  final  decisions. 


Conservation  Restrictions: 
The  Application  Process 


A  FACT  SHEET  PREPARED  BY 
THE  PIONEER  VALLEY  PLANNING  COMMISSION 


To  provide  long  term  protection  of  the  land  while  retaining  ownership 
of  the  property,  a  landowner  may  choose  to  donate  a  conservation 
restriction  to  a  government  agency  (i.e.,  the  local  conservation 
commission)  or  private  charitable  organization  (i.e.,  the  Trustees  of  the 
Reservation).  If  he  wishes  to  declare  the  value  of  the  conservation 
restriction  as  a  charitable  deduction,  the  landowner  must  file  a  request 
for  consideration  with  the  proper  agencies.  The  procedure  for  obtaining 
approvals  for  a  conservation  restriction  is  outlined  below. 


Step  1.     Approval  at  the  Local  Level  by  a  Government  Agency  or 
Private  Charitable  Organization 


Because  the  recipient  of  a  conservation  restriction  is 
responsible  for  its  enforcement,  an  interested  agency  may 
have  established  guidelines  to  determine  whether  or  not  the 
restriction  should  be  accepted.  For  example,  the  local 
conservation  commission  may  decide  to  accept  donations 
when  an  agreement  exists  to  keep  the  land  in  predominantly 
natural    or    scenic    conditions.        However,    before    the 


conservation  commission  can  officially  accept  the 
conservation  restriction  the  selectmen  must  also  review  and 
accept  the  donation. 


Step  2.  Approval  at  the  State  Level  by  the  Division  of  Conservation 
Services  at  the  Executive  Office  of  Environmental  Affairs 
(EOEA) 


Once  accepted  at  the  local  level,  the  recipient  must  submit  the 
following  items  to  Joel  Lerner,  Director  of  Conservation 
Services,  100  Cambridge  Street,  Boston,  Massachusetts 
02202,  as  part  of  the  state  approval  process. 

(a)  Two  copies  of  completed  application  form. 

(b)  One  fully  executed  copy  of  the  conservation  restriction 
prepared  in  a  suitable  form  for  recording,  and  one 
xeroxed  copy  of  the  document.  The  restriction  must  be 
signed  by  the  person(s)  granting  the  restriction  and 
signatures  must  be  notarized.  In  any  case  in  which  a 
conservation  restriction  is  granted  as  a  gift  or  is  granted 
to  a  charitable  corporation  or  trust,  the  Selectmen's 
approval  must  be  obtained. 

(c)  A  plot  plan  showing  the  total  area  subject  to  the 
conservation  restriction. 

Copies  of  the  deed  and  application  form  and  the  plot  plan  will 
be  sent  by  the  Director  of  Conservation  Services  to  Roy 
Goodreau,  the  Assistant  Regional  Forest  and  Park  Supervisor 
for  the  Hampden/Hampshire  County  area.  Mr.  Goodreau  will 
contact  the  person  indicated  on  the  application  form  to 
arrange  for  an  on-site  inspection  of  the  property.  (For 
additional  information  about  the  on-site  inspection,  please 
contact  Mr.  Goodreau  at  (413)  549-1461.) 

The  Assistant  Regional  Forest  and  Park  Supervisor  submits 
his  findings  to  the  Division  of  Conservation  Services  for 
review. 

The  conservation  restriction  is  submitted  with 
recommendations  for  action  from  the  Division  of 
Conservation  Services  to  the  Secretary  of  Environmental 
Affairs  for  approval. 
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The  signed  document  will  be  returned  to  the  grantee  for 
recording.  The  book  and  page  number  and  date  of  recording 
must  be  sent  to  the  Division  of  Conservation  Services. 


Step  3.      Approval  at  the  Federal  Level  by  the  Internal  Revenue  Service 
(IRS) 


The  Tax  Reform  Act  of  1984  requires  that  the  landowner 
obtain  a  written  qualified  appraisal  of  the  fair  market  value  of 
the  conservation  restriction  before  the  tax  return  is  filed  for 
the  year  the  donation  is  made.  The  fair  market  value  should 
be  determined  by  a  qualified  appraiser  especially  if  the 
donation  exceeds  a  value  of  $5,000.  To  determine  whether 
the  donation  qualifies  as  a  conservation  contribution,  the 
terms  of  the  charitable  donation  and  the  appraised  value  of 
the  donated  land  will  be  evaluated  by  the  IRS.  If  approved, 
the  landowner  will  be  eligible  to  claim  a  tax  deduction  for  his 
donation.  A  signed  summary  by  a  qualified  appraiser  should 
be  attached  to  the  landowner's  tax  return. 
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The  Gift  or  Sale  of 
Lands  or  Interests 


A  FACT  SHEET  PREPARED  BY 
THE  PIONEER  VALLEY  PLANNING  COMMISSION 


Many  landowners  are  becoming  increasingly  alarmed  at  the  rate  in 
which  land,  particularly  undeveloped  land,  is  drastically  changing  its 
character.  In  an  effort  to  protect  the  scenic  views,  natural  resources, 
waterways,  recreational  opportunities  and/or  rural  character  of  their 
property,  some  landowners  are  searching  for  formal  protection  of  their 
land.  This  fact  sheet  will  supply  interested  landowners  with  a 
description  of  several  voluntary  land  protection  measures  and  some  of 
their  tax  advantages.  It  should  be  noted  that  this  fact  sheet  provides  the 
rudiments  of  some  basic  protection  techniques  but  it  is  no  substitute  for 
the  advice  of  a  qualified  tax  accountant  or  lawyer.  If  you  have  any 
further  questions,  please  consult  either. 


1.       What  constitutes  a  gift  of  whole  or  partial  interest  in  land? 


A  landowner  can  protect  his  property  by  making  a  gift  of  the  entire 
interest  (all  the  land  and  associated  rights)  or  by  donating  or  selling  only 
a  partial  interest  in  the  land.  Four  options  are  described  below: 
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When  an  owner  donates  or  sells  the  entire  interest  in  the  land,  he  is 
passing  the  legal  title  of  the  land  by  deed  to  another.  Although  the 
landowner  has  no  further  control  over  the  land,  he  may  specify  in  the 
deed  that  the  land  is  to  be  held  for  conservation  purposes  and  provide  a 
condition  of  enforcement. 

If  an  owner  cannot  find  a  beneficiary  with  sufficient  funds  for  the 
outright  sale  of  his  property,  another  option  exists  -  the  bargain  sale.  If 
the  landowner  decides  to  sell  his  land  for  less  than  its  fair  market  value, 
otherwise  known  as  a  bargain  sale,  a  qualified  beneficiary  may  be  better 
able  to  afford  it. 

When  donating  or  selling  a  partial  interest  in  the  land,  the  landowner 
retains  the  ownership  or  title  of  the  property  but  gives  up  some  rights 
for  its  use.  For  example,  the  owner  may  donate  a  conservation 
restriction  to  his  local  conservation  commission  in  which  he  agrees  not 
to  develop  his  property.  Other  types  of  partial  interests  include  leases, 
scenic  easements,  agricultural  preservation  restrictions,  etc.  To  offer 
the  best  protection  of  property,  the  partial  interest  offered  should 
include  a  deed  restriction  or  other  device  which  limits  development  or 
alteration  of  the  property. 

If  the  landowner  wishes  to  donate  his  property  to  an  appropriate 
beneficiary  now,  but  remains  in  residency  on  the  land  for  his  lifetime 
and/or  other  family  members',  he  may  choose  to  establish  a  reserved  life 
estate.  In  that  way,  a  landowner  can  enjoy  the  property,  retain  the 
ownership  of  the  property  during  his  lifetime  and  ensure  the  land's 
protection. 


2.       Who  qualifies  as  an  appropriate  recipient  of  a  gift  or  sale  of  lands 
or  interests  for  conservation  purposes? 


In  order  to  donate  or  sell  land  for  conservation  purposes  and  to 
maximize  potential  tax  saving,  the  transaction  must  be  to  a  proper 
beneficiary.  Proper  beneficiaries  include  governmental  bodies,  publicly 
supported  charities,  most  membership  oriented  charitable 
organizations,  land  trust  and  private  operating  foundations. 

Once  a  receptive  beneficiary  has  been  located,  the  landowner  must  be 
sure  that  he  meets  the  donation  of  sale  criteria  of  the  beneficiary  before 
proceeding  further.  For  example,  if  a  landowner  wishes  to  donate  land 
to  a  local  conservation  commission,  the  town  must  decide  whether  or 
not  to  accept  the  donated  lands.  Without  consent  from  the  town  the 
conservation  commission  is  unable  to  accept  the  gift. 
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Once  a  qualified  recipient  is  located  and  the  transfer  of  whole  or  partial 
interests  in  the  land  is  complete,  the  landowner  is  eligible  to  file  with  the 
Internal  Revenue  Service  for  applicable  federal  tax  benefits. 


3.  What  information  is  necessary  in  order  to  file  for  any  available 
Federal  tax  deduction  when  a  gift  or  sale  of  lands  or  interests  is 
made? 


Whatever  form  the  charitable  donation  is,  whether  it  be  a  bargain  sale 
of  all  interests  or  a  gift  of  partial  interest  such  as  an  easement  for  a 
scenic  view,  the  landowner  should  have  the  donation's  value  determined 
by  a  qualified  appraiser.  This  is  especially  true  for  any  donation  that 
exceeds  the  value  of  $5,000.  The  Tax  Reform  Act  of  1984  requires  that 
the  landowner  obtain  a  written  qualified  appraisal  of  the  value  before 
the  tax  return  is  filed  for  the  year  the  donation  is  made.  The  fair  market 
value  of  the  donated  land  or  interest  should  be  determined  by  the 
appraiser.  The  appraiser  must  prepare  a  signed  summary  of  the 
appraisal  which  must  be  attached  to  the  landowner's  tax  return  for  the 
Internal  Revenue  Service.  (For  a  description  of  the  process  to 
determine  fair  market  value,  see  IRS  Publication  No.  561.)  Any  costs 
associated  with  the  tax  return  riling  process  (i.e.,  cost  of  the  appraisal, 
legal  fees,  surveying)  are  deductible. 

The  terms  of  the  charitable  donation  and  the  appraised  value  of  the 
donated  land  will  be  evaluated  by  the  IRS  to  determine  whether  the 
donation  fully  qualifies  as  a  conservation  contribution. 


4.       How  is  the  amount  of  the  Federal  tax  determined? 


Federal  income  tax  law  allows  a  deduction  for  gifts  of  full  or  partial 
interests  in  land  given  to  an  appropriate  beneficiary  or  government 
entity.  Usually,  the  deduction  amount  relies  upon  the  current  appraised 
value  of  the  gift. 

A  bargain  sale  for  conservation  purposes  includes  a  partial  gift  for  full 
interest  in  the  land.  The  landowner  sells  the  land  at  a  reduced  price  for 
less  than  fair  market  value  to  a  charitable  organization  or  other 
appropriate  beneficiary.  The  charitable  deduction  is  equal  to  the 
difference  between  the  full  market  value  of  the  land  and  the  selling 
price.   The  sales  contract  should  declare  the  intention  of  the  sale  as  a 
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charitable  donation  to  insure  that  the  appropriate  agencies  are  notified 
that  a  gift  is  being  made. 

However,  since  this  transaction  is  still  a  sale  of  land,  it  is  subject  to  a 
capital  gains  tax  consideration.  To  clarify  how  the  deduction  and  the 
capital  gains  tax  might  apply,  see  the  following  example: 

Example:  Landowner  Brown  purchased  a  25-acre  parcel 
for  $5,000  10  years  ago.  Today,  it  is  valued  at  $100,000. 
Landowner  Brown  has  decided  to  bargain  sale  the 
property  to  a  Local  Conservation  Group  for  $10,000.  He 
is  entitled  to  a  $90,000  charitable  deduction.  But, 
Landowner  Brown  must  also  report  a  gains  on  the  sales 
portion  of  his  property.  To  determine  the  size  of  his 
taxable  gain,  he  must  first  allocate  his  original  purchase 
price  of  $5,000.  between  the  bargain  sale  and  the  gift 
portion  of  the  transaction.  Because  90%  of  the 
unrestricted  fair  market  value  of  the  land  was  gifted,  90% 
of  the  original  purchase  price,  or  $4,500,  is  allocated  to 
the  gift.  Only  10%  of  the  original  purchase,  or  $500,  is 
allocated  to  the  bargain  sale.  The  amount  of  the  total 
gain  is  $4,500  ($5,000  original  purchase  less  $500 
allocation  to  the  bargain  sale).  Of  this  gain,  40%  is 
taxable.  Therefore,  Landowner  Brown  must  add  $2,000 
to  his  taxable  income. 

By  selecting  a  reserved  life  estate,  a  landowner  can  enjoy  residency  on  his 
land  for  the  rest  of  his  life  while  ensuring  the  preservation  of  the 
property  by  donating  it  to  a  qualified  recipient.  The  value  of  the 
donation  for  tax  purposes  is  what  remains  after  subtracting  the  value  of 
the  owner's  lifetime  use  and  the  residency  of  the  property  from  its 
current  market  value.  This  value,  or  the  tax  deduction,  is  determined  by 
IRS  actuarial  tables.  It  is  based  on  the  life  expectancies  of  those  who 
have  a  reserved  life  interest  in  the  property. 

The  gift  or  sale  of  interests  in  land  may  be  more  difficult  to  value. 
Typically,  especially  in  the  case  of  donating  or  selling  of  an  easement, 
the  fair  market  value  of  the  contribution  is  the  difference  between  the 
value  of  the  land  before  and  after  the  gift.  This  difference  may  be 
deductible  for  tax  purposes. 

Example:  A  landowner  purchased  land  10  years  ago  for 
$30,000.  Today,  its  fair  market  value  is  $50,000.  The 
landowner  decides  to  donate  an  easement,  decreasing  the 
value  of  the  land  to  $35,000.  The  landowner  can  deduct 
$15,000  (fair  market  value  for  developable  land  minus  fair 
market  value  for  restricted  land)  on  his  federal  income 
tax. 
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5.       Are  there  any  limits  on  the  amount  of  a  tax  deduction  that  can  be 
taken  when  a  gift  or  sale  of  lands  or  interests  is  made? 


For  gifts  of  full  or  partial  interests  in  kind,  there  is  a  limitation  on  the 
size  of  the  property  owner's  deduction  known  as  the  30%  rule.  The 
amount  he  can  deduct  in  one  year  is  30%  of  his  income  for  that  year.  If 
the  value  of  his  gift  exceeds  thirty  percent  30%  of  his  income,  then  the 
excess  may  be  carried  over  and  deducted  (subject  to  the  same  30% 
limitation)  in  each  of  the  5  succeeding  taxable  years.  This  is  subject  to 
standard  income  deductions.  If,  however,  there  is  a  deduction  mix  of 
income  and  tax  credits,  he  may  be  subject  to  alternative  minimum  tax 
(AMT)  and  the  charitable  deduction  may  be  limited.  To  determine 
your  tax  status,  consult  a  qualified  tax  accountant  or  lawyer. 

If  a  property  owner  decides  to  sell  in  property  for  the  fair  market  value 
for  developable  kind  or  decides  to  bargain  sale  at  a  fair  market  value  for 
restricted  land,  he  is  subject  to  capital  gains  tax.  For  more  information 
about  calculating  capital  gains  tax,  please  consult  a  qualified  tax 
accountant  or  lawyer. 


6.       What  tax  deductions  can  the  landowner  claim  when  filing  his 
State  Income  Tax? 


Massachusetts  law  does  not  allow  a  deduction  for  charitable 
contributions.  However,  charitable  gifts  of  land,  including  bargain  sales, 
may  result  in  a  reduction  in  property  taxes. 


7.  How  can  a  landowner  reduce  his  State  Property  Taxes? 


The  Massachusetts  Conservation  Act  of  1969  permits  any  person  who 
donates  a  gift  of  land  or  interests  to  request  a  revaluation  of  his  property 
taxes.  Upon  acceptance  of  the  conservation  contribution,  the 
landowner  should  notify  the  local  assessor  in  the  town  in  which  the 
parcel  is  located  that  he  would  like  his  property  revalued  to  reflect  the 
restrictions.  The  extent  of  the  limits  on  development  is  usually  reflected 
in  the  amount  of  the  property  tax  reduction.  Sizable  development 
restrictions  could  result  in  a  substantial  reduction  in  property  taxes. 
However,  revaluation  is  not  required.   The  decision  whether  or  not  to 
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reduce  the  property  taxes  is  at  the  discretion  of  the  local  assessor  and 
assessment  practices  vary  from  place  to  place. 
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State  Application  for 
Conservation  Restriction 


EXECUTIVE  OFFICE  OF  ENVIRONMENTAL  AFFAIRS 

DIVISION  OF  CONSERVATION  SERVICES 

100  CAMBRIDGE  STREET 

BOSTON,  MASSACHUSETTS  02202 


Pursuant  to  the  provisions  of  G.L.  Ch.  184  &  32,  the  Secretary  of 
Environmental  Affairs  is  hereby  requested  to  approve  a  conservation 
restriction  as  described  below. 


1.  MUNICIPALITY:   DATE: 

2.  GRANTOR:     

GRANTEE: 


3.  CHECK  ONE:   New  Site Addition  to  Existing  Site 

4.  TOTAL  ACRES  COVERED  BY  RESTRICTION: 
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5.  COVER,  acres  in:  A.   Forest 

B.  Grass 

C.  Swamp 

D.  Water 

6.  TOPOGRAPHY,  acres  in:  A.   Flat 

B.  Hilly 

C.  Rolling 

D.  Mountains 

A.  Ocean 

B.  River 

C.  Stream 

D.  Lake 


7.      WATERFRONT,  feet  on: 


8.      DOES  PROPERTY  HAVE  FRONTAGE  ON  A  STREET? 

Yes No 

If  yes,  name  of  street ____ 


WILL      ANY      BUILDING      BE      SUBJECT      TO      THE 
RESTRICTION?     Yes No 

If  yes,  how  many  and  estimated  value: 


10.     PURPOSE  OF  RESTRICTION  AND  PROPOSED  USE  OF 
PROPERTY: 
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11.     MAJOR  USE(S)  OF  THE  PROPERTY  DURING  THE  PAST 
10  YEARS: 

(List  present  use  first)   


12.  WILL  THE  PUBLIC  BE  ALLOWED  TO  USE  THE 
PROPERTY?     Yes No 

13.  DESCRIBE  HOW  THE  RESTRICTION  FITS  INTO  YOUR 
TOWN  MASTER  PLAN  OR  CONSERVATION/ 
RECREATION  PLAN: 


14.     APPROXIMATE      DATE       RESTRICTION       WILL      BE 
RECORDED: 


PREPARED  BY: 
ADDRESS: 


TELEPHONE: 


Attachments 


1.  Plot  plan  on  map  showing  total  area  subject  to  conservation 
restriction. 

2.  Fully  executed  copy  of  conservation  restriction.  This  instrument 
must  be  prepared  in  a  form  suitable  for  recording.  It  must  be 
signed  by  the  person(s)  granting  the  restriction,  and  the 
signature(s)  must  be  notarized.  In  the  case  of  a  gift,  the 
Selectmen's  approval  must  also  be  obtained. 
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Sample  Conservation  Restriction  Under 
Chapter  666  of  the  Acts  of  1969 


THIS  IS  A  SAMPLE  DEED  WHICH  SHOULD 
BE  MODIFIED  TO  FIT  THE  PARTICULAR  LAND 


We,  John  Landowner  and  Mary  Landowner,  husband  and  wife,  of 
Exurban,  County  of  Greenbelt,  grant  (without  covenants:  if  a  gift)  (for 
consideration  paid  and  with  quitclaim  covenants:  if  a  purchase)  to  said 
town,  a  conservation  restriction  on  a  parcel  of  land  located  in  said  town, 
bounded  and  described  as  follows: 

(description,  plan  and  title  reference,  if  any) 

The  terms  of  the  conservation  restriction  are  as  follows:  that  neither  we 
nor  our  successors  or  assigns  will  perform  the  following  acts  nor  permit 
others  to  perform  them,  hereby  granting  to  the  town  the  right  to  enforce 
these  restrictions  against  all  persons: 

1.  No  building,  sign,  outdoor  advertising  display,  fence,  mobile 
home,  utility  pole  or  other  temporary  or  permanent 
structure  will  be  constructed,  placed  or  permitted  to  remain 
on  said  parcel.  (Optional:  except  for  the  following  existing 
structures:  ...and  except  as  provided  in  paragraph  five.) 

2.  No  soil,  loam,  peat,  sand,  gravel,  rock  or  other  mineral 
substance,  refuse,  trash,  vehicle  bodies  or  parts,  rubbish, 
debris,  junk  waste  or  unsightly  or  offensive  material  will  be 
placed,  stored  or  dumped  thereon. 
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3. 


4. 


5. 


No  loam,  peat,  gravel,  sand,  rock,  or  other  mineral  resource 
or  natural  deposit  shall  be  excavated  or  removed  from  said 
parcel  in  such  a  manner  as  to  affect  the  surface  thereof. 
(Optional:  except  as  may  be  provided  in  paragraph  five.) 

No  trees,  grasses  or  other  vegetation  shall  be  cut  or 
otherwise  destroyed.  (Optional:  except  as  may  be 
provided  in  paragraph  five.) 

(Optional)  Notwithstanding  anything  contained  in 
paragraphs  one  through  four,  we  reserve  to  ourselves,  our 
successors  and  assigns  the  right  to  conduct  or  permit  the 
following  activities  on  said  parcel: 

(a)  the  cultivation  and  harvesting  of  crops,  flowers,  hay 
and  shellfish;  the  planting  of  trees  and  shrubs  and  the 
mowing  of  grass;  the  grazing  of  livestock;  and  the 
construction  and  maintenance  of  fences  necessary  in 
connection  therewith; 

(b)  the  cultivation  and  harvesting  of  forest  products  in 
accordance  with  recognized  forestry  conservation 
practices,  including  the  construction  of  fire  roads, 
provided  that  all  slash  is  removed  from  public  view; 

(c)  the  construction  and  maintenance  of  a  small 
duckblind; 

(d)  the  installation  of  underground  utilities; 

(e)     


The  foregoing  restriction  is  authorized  by  G.L.  Ch.  184,  §  31-33,  and  is 
intended  to  retain  said  parcel  predominantly  in  its  natural,  scenic  and 
open  condition,  in  agricultural  farming,  or  forest  use  (choose 
appropriate)  in  order  to  protect  the  natural  and  watershed  resources  of 
said  town.  The  restriction  shall  be  administered  by  the  conservation 
commission  of  said  town,  established  under  G.L.  Ch.  40,  §  8C. 

The  conservation  restriction  hereby  conveyed  does  not  grant  either  the 
town  or  the  public  any  right  to  enter  upon  said  parcel  except  as  follows: 

1.  We  grant  to  the  town  a  permanent  easement  of  access  to 
enter  said  parcel,  by  its  conservation  commission  for  the 
purpose  of  inspecting  the  premises  and  enforcing  the 
foregoing  restrictions  and  remedying  any  violation  thereof. 
The  right  hereby  granted  shall  be  in  addition  to  any  other 
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remedies  available  to  the  town  for  the  enforcement  of  the 
foregoing  restrictions.  (Required  by  G.L.  Ch.  184,  §  32.) 

2.  We  grant  to  the  town  a  permanent  easement  to  enter  said 
parcel  by  its  conservation  commission  or  its  designees  to 
plant  and  selectively  cut  or  prune  trees,  brush  or  other 
vegetation  to  improve  the  scenic  view  and  to  implement 
disease  prevention  measures.  (Optional) 

3.  We  grant  to  the  town  and  its  inhabitants  an  easement  to 
pass  and  repass  upon  said  parcel  on  foot  for  purposes  of 
fishing,  hiking,  winter  sports  or  nature  study,  and  to  permit 
the  town  through  its  conservation  commission  to  clear  and 
mark  trails  for  said  purposes.  (Optional) 


No  documentary  stamps  are  needed  for  this  instrument  (if  a  gift). 

In  Witness  Whereof  we  have  hereto  set  our  hands  and  seals  this 
day  of . 

John  Landowner 

Mary  Landowner 

COMMONWEALTH  OF  MASSACHUSETTS 

County  of  Greenbelt,  ss 

Then  personally  appeared  the  above-named  John  Landowner  and  Mary 
Landowner  and  acknowledged  the  foregoing  to  be  their  free  act  and 
deed,  before  me. 

My  commission  expires 
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APPROVAL  BY  SELECTMEN 

(if  a  gift) 

We,    the    undersigned    Board    of    Selectmen    of    the    Town    of 

,  hereby  certify  that  we  approve  the  receipt  of 

the  foregoing  deed  under  G.L.  Ch.  40,  Sec.  8C  as  it  has  been  and  may  be 
amended  as  requested  by  vote  of  the  Conservation  Commission  of  the 
Town,  for  the  protection  of  the  natural  and  watershed  resources  of  the 
Town. 


APPROVAL  BY  SECRETARY 

(required  for  either  purchase  or  gift) 

The  Secretary  of  the  Executive  Office  of  Environmental  Affairs, 
Commonwealth  of  Massachusetts,  hereby  certifies  that  he  approves 
receipt  of  the  within  conservation  restriction  under  G.L.  Ch.  184, 
Sec.  32. 


Date 


Secretary,    Executive    Office    of 
Environmental  Affairs 
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Extracts  from  Chapter  666  of 
the  Acts  of  1969 


A  conservation  restriction  means  a  right,  whether  or  not  stated  in  the 
form  of  a  restriction,  easement,  covenant  or  condition,  in  any  deed,  will 
or  other  instrument  executed  by  or  on  behalf  of  the  owner  of  the  land  or 
in  any  order  of  taking,  appropriate  to  retaining  land  or  water  areas 
predominantly  in  their  natural,  scenic  or  open  condition  or  in 
agricultural,  farming  or  forest  use,  to  forbid  or  limit  any  or  all: 

(a)  construction  or  placing  of  buildings,  roads,  signs,  billboards 
or  other  advertising,  utilities  or  other  structures  on  or 
above  the  ground, 

(b)  dumping  or  placing  of  soil  or  other  substance  or  material  as 
landfill,  or  dumping  or  placing  trash,  waste  or  unsightly  or 
offensive  materials, 

(c)  removal  or  destruction  of  trees,  shrubs  or  other  vegetation, 

(d)  excavation,  dredging  or  removal  of  loam,  peat,  gravel,  soil, 
rock  or  other  mineral  substance  in  such  manner  as  to  affect 
the  surface, 

(e)  surface  use  except  for  agricultural,  farming,  forest  or 
outdoor  recreational  purposes  or  purposes  permitting  the 
land  or  water  area  to  remain  predominantly  in  its  natural 
condition, 
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(f)  activities  detrimental  to  drainage,  flood  control,  water 
conservation,  erosion  control  or  soil  conservation,  or 

(g)  other  acts  or  uses  detrimental  to  such  retention  of  land  or 
water  areas.... 


Such  conservation  restrictions  are  interests  in  land  and  may  be  acquired 
by  any  governmental  body  or  such  charitable  corporation  or  trust  which 
has  power  to  acquire  interest  in  land,  in  the  same  manner  as  it  may 
acquire  other  interests  in  land.  Such  a  restriction  may  be  enforced  by 
injunction  or  proceeding  in  equity,  and  shall  entitle  representatives  of 
the  holder  of  it  to  enter  the  land  in  a  reasonable  manner  and  at  a 
reasonable  time  to  assure  compliance. 
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APPENDIX  M 


From  the  book  Growth  Management  Techniques  by  the 
Metropolitan  Area  Planning  Council,  April  1978. 


Growth  Management  Techniques 

CONTROLLING  SEWER  EXPANSION 


Introduction 


As  stated  in  Section  6  on  health  and  sewer  board  moratoria,  G.  L.  Ch. 
83,  s.  3  requires  that  a  municipality  allow  an  abutter  to  hook-in  to  a 
public  sewer  if  he  is  willing  to  pay  the  cost  and  if  the  sewer  is  not 
dangerously  overloaded. 

Cities  and  towns  have  more  discretion  regarding  extending  public 
sewers  into  areas  not  abutting  existing  service.  This  discretion  on  the 
part  of  the  board  reflects  the  "old  law  that  the  construction  of  sewers, 
which  requires  town  expenditures,  is  not  a  mandatory  act  which  the 
residents  of  any  particular  part  of  the  town  can  compel,  unless  there  is 
an  existing  health  nuisance.  An  ancient  decision  of  New  York's  highest 
court  {Wuson  v.  Mayor,  1  Denio  595,  600)  specifically  holds  that  it  is  not 
the  duty  of  the  municipal  corporations  to  provide  such  sewers.  A  recent 
Massachusetts  decision,  Gallo  v.  Division  of  Water  Pollution  Control  (372 
N.E.  2d  1258)  points  out  that  the  purpose  of  most  sewer-construction 
statutes  is  to  prevent  water  pollution  and  not  "to  confer  on  the 
landowners  the  benefit  of  a  sewerage  system." 

A  rural  town  may  wish  never  to  sewer  much  of  its  land,  as  recommended 
by  the  "208"  water  quality  studies  conducted  for  the  EPA  by  regional 
planning  agencies  in  Massachusetts.  It  appears  that  such  a  decision 
would  be  upheld  so  long  as  it  is  reasonably  related  to  the  general 
development  plan  of  the  town  and  so  long  as  the  landowner  is  not 


prevented  from  using  septic  systems  where  local  soils  permit  and 
"package  plants"  where  feasible.  The  landowner  is  not  deprived  of  the 
use  of  his  land  if  he  can  develop  it  at  lower  densities;  the  mere  loss  of 
the  greater  profit  obtainable  from  more  intensive  development  is  not  a 
"taking."  It  is  therefore  appropriate  to  set  certain  limits  beyond  which 
the  system  will  not  be  extended  for  the  foreseeable  future. 

A  more  difficult  question  arises  if  the  landowner  outside  the  sewered 
area  offers  to  pay  the  whole  cost  of  a  sewer  extension.  If  the  system  is 
already  overloaded  and  the  town  would  have  to  vote  new  money  to 
improve  the  treatment  facilities,  the  same  argument  should  prevail:  so 
long  as  the  landowner  has  some  use  of  his  land,  he  has  no  right  to 
compel  the  town  to  create  a  new  utility  for  him,  more  particularly  if  he  is 
not  in  the  area  which  the  utility  was  designed  to  serve. 

But  what  if  there  is  some  capacity  in  the  system,  but  the  town  does  not 
wish  to  let  the  landowner  pay  his  way  in  because  it  wishes  to  avoid 
sprawl  and  to  reserve  capacity  for  areas  it  considers  better  for 
development  under  the  town  plan?  This  point  has  not  been  legally 
decided  in  Massachusetts.  G.  L.  Ch.  83,  s.  3  states  that  the  local  board 
may  permit  a  non-abutting  landowner  to  hook  into  the  common  sewer  if 
he  offers  to  pay  the  full  cost;  it  does  not  apparently  require  such 
permission.  The  Clark  case  discussed  in  Section  6  on  health  board 
moratoria  applies  only  to  abutters  to  existing  sewers.  It  is,  however, 
clear  from  cases  such  as  Daley  v.  Randolph  that  the  Massachusetts  court 
is  concerned  with  evenhanded  treatment  and  does  not  favor  towns 
denying  one  applicant  for  public  services,  while  reserving  space  for 
others.  The  surest  way  to  present  to  a  court  an  acceptable  overall 
scheme  for  dealing  with  long-term  development  of  town  services  is  to 
adopt,  if  necessary,  a  general  moratorium  on  hookups,  followed  by  a 
rational  decision  on  which  areas  will  be  served,  in  what  order  and  why, 
preferably  accompanied  by  an  overall  capital  budget  and  phased-growth 
plan.  (See  Section  3  on  phased  growth.) 

Communities  which  admit  a  Metropolitan  District  Commission  line 
should  be  aware  that  MDC  retains  principal  rights  to  determine  who 


*See  Decoulos  v.  Peabody  and  P&D  Service  Co.  v.  Dedham,  359 
Mass.  96  (1971).  This  distinguishes  the  case  of  Charles  v. 
Diamond,  360  N.Y.  2d  1295,  where  the  same  court  that 
approved  the  Ramapo  Plan  forced  the  village  of  Camillus  to 
admit  a  landowner  to  an  already  overloaded  sewer  system 
because  of  town  delay  in  upgrading  and  because  he  was 
apparently  not  permitted  to  use  any  other  system  of  sewage 
disposal. 


shall  hook  in.  General  Laws  Ch.  92,  s.  2  states  that  the  municipality 
itself  may  also  regulate  entry  into  the  MDC  sewer,  but  the  proposed 
MDC  Regs,  Art.  2,  s.  3,  apparently  contemplate  that  the  local  "sewer 
bylaw"  will  be  nothing  but  a  health  regulation  no  less  stringent  than 
MDC's.  If  a  landowner  in  a  member  town  was  willing  to  pay  his  way 
into  the  MDC  system,  the  town  might  have  trouble  keeping  him  out. 

The  most  rational  means  to  restrict  unplanned  for  expansion  outside 
MDC  areas  is  by  the  use  of  sewer  districts.  The  MDC  Metropolitan 
Sewerage  District  is  an  example  of  a  sewer  district  set  up  under  the 
special  authority  of  G.  L.  Ch.  92.  The  MDC  has  complete  control  over 
letting  towns  or  portions  of  towns  in  to  the  District;  and  no  one  may 
connect  into  the  MDC  system  without  the  MDC's  permission.  The 
power  of  municipalities  to  create  districts  is  found  in  G.  L.  Ch.  83. 
Section  15  permits  a  city  council  or  town  meeting  to  adopt  "a  system  of 
sewerage  for  a  part  or  the  whole  of  its  territory."  This  is  merely  one 
aspect  of  the  general  power  given  to  cities  and  towns  by  s.  1  of  Ch.  83  to 
construct  and  operate  drainage  and  sewer  systems  "for  a  part  or  the 
whole  of  its  territory  as  they  adjudge  necessary  for  the  public 
convenience  or  the  public  health...."  The  word  "district"  refers  back  to 
G.  L.  Ch.  40,  which  empowers  cities  and  towns  to  create  all  sorts  of 
districts,  both  singly  and  jointly.  Sewer  districts  may  also  be  mandated 
by  the  State  Department  of  Water  Pollution  Control  under  G.  L.  Ch.  21, 
ss.  28-36.  Except  as  to  rights  given  street  abutters  by  Ch.  83,  s.  3,  the 
creation  of  a  sewer  district  sets  definite  bounds  to  expansion  of  the 
system,  since  town  meeting  or  city  council  action  will  be  required  to 
expand  the  district. 

Creation  of  a  sewer  district  must  be  related  to  sewer  assessments.  G.  L. 
Ch.  83  gives  towns  and  cities  much  latitude  as  to  how  sewer 
improvements  are  to  be  financed.  The  whole  town  may  bear  the  charge, 
or  only  the  users,  or  all  persons  owning  property  within  the  sewer 
district,  or  the  cost  may  be  figured  by  a  mixture  of  these  methods. 
Obviously,  the  higher  the  cost  which  is  assessed  to  a  landowner  outside  a 
district,  the  greater  will  be  the  legal  and  political  pressure  to  expand  the 
district  to  let  him  join.  Probably  the  fairest  solution  to  both  the  ins"  and 
"outs"  is  to  charge  the  latter  a  deferred  assessment  fee  if  and  when  the 
district  is  expanded. 

Carrying  the  concept  of  the  sewer  district  to  its  logical  extreme, 
municipalities  outside  Massachusetts  have  created  "service  districts" 
linked  with  overall  land  use  planning.  Restricting  the  provision  of  public 
facilities  to  defined  urban  service  districts  is  a  management  technique 
with  a  relatively  long  history.  Lexington-Fayette  County  in  Kentucky 
developed  the  prototype  in  1958.  Service  districts  have  been  created 
within  a  single  municipality  (e.g.,  Coon  Rapids,  Minn.)  or  across 
governmental  lines  to  prevent  leapfrog  development  (e.g.,  Lexington, 
Ken.;   Sacramento,   Cal.;   Nashville,   Tenn.;    and   Salem,    Ore.),   via 


intergovernmental  agreements  that  establish  where  and  when  services 
will  be  extended. 

The  Coon  Rapids  model  develops  criteria  for  the  establishment  of  the 
service  district,  generally  defined  as  areas  within  one-half  mile  of  public 
sewer  and  water  lines.  Expansion  of  the  services  will  not  be  considered 
until  seventy-five  percent  (75%)  of  the  developable  lots  within  the  service 
district  are  built  upon.  The  land  outside  the  service  area  is  zoned  for 
agriculture  or  low-density  residential  uses  which  will  not  require,  or  be 
permitted  to  hook  into,  public  sewer  and  water  lines.  The  district  area 
also  has  priority  for  public  expenditures  for  facilities  such  as  street 
improvements,  parks  and  street  lights.  The  area  outside  the  district  is 
subject  to  less  development  pressure,  is  accorded  lower  real  estate  tax 
assessment,  and  will  not  be  assessed  for  betterments. 

Although  many  areas  of  Massachusetts  have  sewer  districts  and  water 
districts,  the  Metropolitan  District  Commission  -  the  Commonwealth's 
closest  approach  to  the  comprehensive  service  district  -  has  not  been 
imitated  by  the  municipalities.  However,  the  concept  should  be  legally 
acceptable,  because  it  provides  for  orderly  extension  of  services  in 
accordance  with  the  recommendations  of  the  state  and  the  communities 
expressed  through  the  Massachusetts  Growth  Policy  Act.  To  adopt  a 
service  district,  the  town  (or  city)  would  take  three  types  of  action: 

1.  By  majority  vote  of  town  meeting  or  city  council  establish 
and  define  a  Service  District  for  stated  services  and  declare 
that  the  named  service  or  services  shall  not  be  extended 
outside  the  District,  as  it  exists  or  may  be  amended,  until 

percent  ( _vo)  of  the  lots  within 

the  District  have  been  built  upon  or  cease  to  be  buildable 
lots.  The  District  boundaries  should  include  all  land  on 
either  side  of  any  public  way  where  a  sewer  line  may  be 
installed,  so  that  abutters  may  exercise  their  right  to  hook 
in. 


Review  local  zoning  to  insure  that,  pending  expansion  of 
the  District,  land  outside  the  District  is  zoned  for  low- 
density  uses  not  requiring  those  services.  When  the  District 
expands,  areas  newly  included  would  be  rezoned  as 
appropriate. 

Review  assessment  of  all  properties  to  assure  that  valuation 
reflects  the  development  opportunities  inside  and  outside 
the  District. 


APPENDIX  N 


Conservation  Land  Management 


By 

Peter  Westover 

Conservation  Director 

Town  of  Amherst 


Conservation  land  management  should  be  a  critical  component  of  any 
municipality's  open  space  program.  Land  acquisition  involves  the 
identification  and  protection  of  critical  resources  such  as  water  supplies, 
agricultural  land,  and  property  which  offers  important  recreational 
opportunities.  Once  preserved,  careful  management  is  imperative, 
regardless  of  the  city's  or  town's  population,  geographical  size,  or 
urban/suburban/rural  character.  Too  often  the  energy  spent  on 
acquisition  of  land  is  not  complemented  by  an  equal  amount  of  time, 
money,  and  attention  to  ongoing  management.  The  Commission  has  a 
responsibility  to  those  who  originally  protected  the  land,  through 
purchase  or  donation,  and  to  those  who  use  the  land  now  and  in  the 
future.  A  balance  needs  to  be  struck  between  preservation  of  the  land's 
values  and  the  uses  that  may  erode  those  values. 

With  some  thirty  towns  in  Massachusetts  each  now  owning  more  than 
1,000  acres  of  conservation  land  and  another  130  towns  holding 
acreages  from  100  to  1,000,  land  management  has  become  a  serious 
responsibility.  This  land  is  managed  and  controlled  by  conservation 
commissions  under  M.G.L.  Chapter  40,  Section  8c.  In  total,  cities  and 
towns  in  the  Commonwealth  have  amassed  more  than  83,000  acres  of 
conservation  land,  and  that  figure  does  not  include  municipal  watershed 
land,  "town  forests"  established  under  Chapter  45,  Section  19,  and 


Chapter  132,  Section  35,  or  other  miscellaneous  uncommitted  town 
land. 

Land  management  occurs  on  many  different  levels  in  Massachusetts 
communities,  ranging  from  neglect  to  intensive  care.  A  commission's 
intentions  and  priorities  for  conservation  areas,  with  an  assessment  of 
available  resources,  should  be  documented  in  the  town's  open  space 
plan.  Considerations  may  include  trail  construction  and  maintenance, 
protection  of  critical  areas,  parking,  wildlife  habitat  management, 
potential  for  forestry  or  agricultural  uses,  enforcement  problems, 
interpretive  opportunities,  and  access  for  the  disabled. 

It  is  important  that  conservation  land  management  be  an  organized 
whole  that  reflects  ecological  goals  rather  than  merely  a  collection  of 
plug-in  techniques.  What  were  the  purposes  of  the  original  acquisition? 
Is  there  a  natural  system  involved  that  needs  special  protection, 
reclamation,  or  restoration?  Will  an  influx  of  users  jeopardize  the 
natural  qualities  of  the  property?  How  can  impacts  be  minimized? 

A  tremendous  benefit  of  good  land  management  can  be  the  creation  of 
a  supportive  constituency  of  townspeople.  Visible  management  attracts 
users  and  volunteer  efforts.  Wetlands  protection  rarely  serves  that  role, 
tending  to  be  seen  publicly  as  a  necessary  but  negative  function  of  the 
conservation  commission.  Active  stewardship  can  also  help  to  justify  the 
costs  of  management,  particularly  when  the  energies  of  community 
groups  are  harnessed.  Future  acquisitions  are  also  more  likely  to 
receive  support. 


Basic  Management 


At  the  outset,  it  is  important  that  the  commission  familiarize  itself  with 
each  parcel  of  land  under  its  control,  including  boundaries  and  corner 
points,  abutters,  vegetation  and  terrain.  This  information  will  make 
possible  certain  basic  management  activities: 

1.  The  property  boundaries  should  be  marked,  using  paint 
blazes  or  metal  boundary  or  corner  markers  nailed  to  trees. 
At  a  minimum,  use  colored  flagging  at  the  corners. 

2.  Routine  cleanup  and  inspection  will  keep  each  area 
presentable.  Mowing  and  removing  overhanging  branches 
at  the  roadside  indicate  that  the  area  is  cared  for.  A  main 
entrance  sign  is  required  for  Self-Help  projects,  but  is 
important  for  any  parcel  to  identity  its  location.     For 


donated  land,  an  attractive  sign  (e.g.,  Swamp  Brook 
Conservation  Area,  Town  of  Anytown,  Gift  of  John  and 
Marsha  Smith)  will  reassure  the  donors  that  the  land  is 
attended  to  and  appreciated.  Signs  of  two-inch  planed  pine 
can  be  inexpensively  lettered  with  an  electric  routing  tool 
with  the  background  and  letters  painted  or  stained.  Posts 
should  be  of  pressure-treated  wood. 

3.  Off-street  parking  for  visitors  is  often  not  necessary,  but  if 
desired  it  can  be  provided  in  the  form  of  a  small  gravel- 
surfaced  pulloff.  Advice  from  the  planning  department  will 
be  helpful  if  more  elaborate  parking  space  is  needed,  as  for 
ponds,  fishing,  or  skating  areas. 

4.  A  basic  perimeter  footpath  following  a  loop  from  the  main 
public  access  point  can  usually  be  established  with 
minimum  expense.  An  edge  trail  allows  users  to  enjoy  the 
area  while  minimizing  their  impact  on  habitat.  If  natural 
obstacles  like  steep  grades,  wetlands,  or  watercourses  are 
encountered,  switchbacks,  water  bars,  log  bridges,  or  other 
special  measures  may  be  needed  and  are  thoroughly 
described  in  the  Appalachian  Mountain  Club's  Trail  Design 
and  Maintenance,  the  most  recent  edition  by  Reuben 
Rajala  and  Robert  Proudman. 

These  basic  minimum  steps  will  help  ensure  success  with  future 
purchases  and  avoid  the  criticism  that  we  don't  maintain  the  land  we 
have  already."  Further  steps  toward  more  advanced  management  will 
require  careful  thought  and  additional  resources,  but  can  maximize  the 
land's  value  to  the  town. 


Advanced  Management 


When  the  town  is  ready  and  able  to  go  beyond  routine  management  of 
its  conservation  lands,  it  should  begin  with  a  thorough  baseline  study. 
Local  resource  people  may  be  available  to  assist,  and  the  state  Natural 
Heritage  Program  can  provide  information  about  rare  and  endangered 
species.  Questions  can  then  be  answered  to  determine  strategies  for 
enhancing  a  parcel's  potential.  Are  there  fragile  areas  from  which 
visitors  should  be  discouraged  from  entering?  Are  there  old  fields  which 
should  be  kept  from  reverting  to  woods?  Are  there  views  to  be  opened 
up  or  kept  open?  Is  there  a  pond  in  need  of  maintenance,  cleanup  or 
silt  removal?  Are  there  adjacent  properties  whose  uses  complement  or 
threaten  the  conservation  property?  Can  the  area  produce  revenue  for 


the  town  without  damage  to  the  integrity  of  natural  systems?  Should 
past  and  present  uses  of  the  land  be  allowed  to  continue,  or  are  changes 
needed?  Are  there  potential  hazards  that  should  be  eliminated  to 
reduce  the  town's  liability? 

A  rough  land  management  plan  may  have  already  been  presented  to 
town  meeting  or  city  council  in  preparation  for  the  purchase.  It  will  be 
helpful  in  refining  the  plan  to  hold  an  open  meeting  with  abutters, 
neighbors,  and  others  who  may  be  interested,  to  discuss  proposed 
management  details  and  necessary  rules  and  regulations.  Maps  and 
aerial  photographs,  if  available,  should  accompany  the  discussion.  This 
meeting  may  provide  an  opportunity  to  enlist  volunteer  help  in  carrying 
out  parts  of  the  plan  and  in  keeping  an  eye  on  the  property  to  report 
problems  and  maintenance  needs. 

For  technical  assistance  with  land  management,  being  cautious  of  the 
bias  of  each  source,  administrators  and  commissions  can  turn  to  the  Soil 
Conservation  Service,  local  college  faculty  members  or  graduate 
students,  private  environmental  organizations  or  trusts  involved  in  land 
management  (Trustees  of  Reservations,  Massachusetts  Audubon 
Society),  county  foresters  or  others  with  the  state  Department  of 
Environmental  Management,  or  perhaps  local  farmers  and  woodlot 
owners. 

Tractor  mowers,  chain  saws,  lawn  mowers,  and  small  tools  will  be 
needed  for  land  management.  Equipment  can  be  obtained  through 
rental  arrangements,  or  possibly  through  short-term  agreement  with  the 
town  public  works  department.  It  is  usually  more  satisfactory  to  build 
up  an  equipment  supply  for  the  conservation  department  that  is  ready 
to  use  when  needed  through  town  funding  or  assistance  from  a  local 
land  trust.  Sometimes  the  cheapest  option  for  a  major  project  will  be  to 
contract  a  local  tractor  operator  or  landscapes 


Personnel 


Once  a  conservation  administrator  becomes  fully  enmeshed  in  office 
work,  the  superintending  of  conservation  land  can  easily  be  neglected 
unless  some  reliable  way  of  setting  aside  "field  days"  for  outdoor  work 
and  inspections  is  established.  Even  if  laborers  are  hired  to  carry  out 
some  of  the  land  management  work,  an  administrator  will  still  need  to 
oversee  activities,  check  each  area  on  a  routine  basis  for  upcoming 
needs,  inspect  boundaries  for  possible  encroachment,  meet  with 
abutters  to  discuss  mutual  concerns,  and  otherwise  carefully  supervise 
each  parcel.     Problems  such  as  littering,  alcohol  consumption,  and 


unauthorized  swimming  can  best  be  discouraged  by  active  management. 
In  some  areas,  personnel  may  be  necessary  to  specifically  address  these 
problems  of  heavy  public  use. 

Some  invention  and  imagination  will  help  in  obtaining  additional  labor. 
Summer  employment  of  local  teenagers  has  been  an  integral  part  of 
many  established  conservation  land  management  programs.  Youth 
crews  may  also  be  available  through  County  Employment  and  Training 
Offices  and  the  federal  Job  Training  Partnership  Act  (JTPA,  formerly 
CETA).  For  maximum  efficiency,  it  is  wise  to  insist  on  a  supervisor, 
vehicle,  and  at  least  some  of  the  tools  with  such  a  crew.  A  college  intern 
or  work-study  assistant  can  help  with  supervision  or  with  special 
projects;  an  individual  with  the  skills  to  accomplish  the  task  and 
sufficient  motivation  to  be  a  good  self-starter  is  desirable. 

Some  towns  have  developed  successful  high  school  summer  work 
programs  through  which  students  receive  course  credit,  training,  and 
stipends  or  minimum  wage  salaries.  Work  assignments  include  trail 
construction,  habitat  improvement,  and  related  tasks.  Funding  may  be 
provided  by  the  town  or  through  donations  from  land  trusts  or 
businesses.  A  close  working  relationship  with  teachers  in  the  local 
school  system,  particularly  in  the  science  department,  will  help  in  setting 
up  the  program. 

Abutters  are  often  willing  to  take  on  lawn  mowing  or  brush  trimming 
around  conservation  area  entrances,  locking  or  unlocking  gates,  or 
calling  in  status  reports.  A  task  force  of  trail  "ridge-walkers"  or 
"adopters"  can  be  extremely  valuable  in  walking  trails,  with  pruning 
shears  and  trash  bag  in  hand.  These  volunteers  should  be  provided  with 
forms  of  reporting  information  about  heavier  work  that  may  be  needed 
or  for  noting  any  special  problems.  Garden  clubs,  service  clubs,  and 
college  fraternities,  sororities,  or  equivalent  groups  can  be  quite  helpful 
with  single  projects,  but  are  usually  reluctant  to  assume  ongoing 
maintenance. 


Revenue  and  Property  Licensing 


Licensing  conservation  land  (not  "leasing,"  as  that  term  implies 
restriction  of  the  public's  right  to  enter)  for  farm  use,  wood  harvesting, 
or  community  gardens  can  keep  land. productively  maintained  at  no  cost 
or  at  a  net  gain  to  the  town.  Long-term  farmland  licenses  of  five  or  ten 
years  give  the  farmer  sufficient  security  to  justify  an  investment  in  lime, 
fertilizer,  or  fencing.  The  license  should  require  the  farmer  to  maintain 
practices  that  enhance  rather  than  deplete  soil  quality,  and  to  report 


those  practices  annually  to  the  Commission.  Herbicide  or  pesticide  use, 
if  allowed,  should  be  carefully  monitored. 

The  Commission  should  establish  contingency  arrangements  in  the 
event  that  livestock  escape  or  other  emergencies  occur,  and  should 
consider  ways  to  prevent  public  uses  from  interfering  with  farm 
operations.  A  gate  left  open,  a  hay  crop  trampled  down,  or  a  fence  cut 
by  an  overeager  cross-country  skier  can  wreck  a  good  licensing 
arrangement.  Town  liability  should  be  discussed  and  covered  in  the 
license. 

For  woodland,  most  commissions'  primary  management  objectives  are 
recreation,  aesthetics,  water  supply,  and  habitat.  When  consistent  with 
these  primary  goals,  some  commissions  may  want  to  sponsor  fuelwood 
or  timber  harvests.  This  productive  use  can  improve  the  stand  and 
generate  income.  Every  aspect  of  the  sale  should  be  covered  by  a 
contract  backed  up  by  a  performance  deposit. 

Although  some  towns  bring  in  several  thousand  dollars  annually  through 
such  programs,  the  management  implications  of  licensing  or  wood  sales 
are  almost  always  more  important  than  the  revenue  produced.  It  is 
important  not  to  exaggerate  the  revenue  to  be  expected.  With  farm 
licenses,  it  is  usually  better  to  charge  a  farmer  a  modest  but  fair  fee  that 
will  ensure  continued  cooperation  and  proper  maintenance  than  to  risk 
sacrificing  the  land  for  bigger  profits.  For  timber  or  cordwood  sales,  a 
reasonable  price  will  help  create  the  good  will  needed  for  a  careful 
cutting  job. 


pm 
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Special  Needs  Groups 


Consider  the  limitations  of  the  disabled,  elderly,  and  families  with  small 
children  in  preparing  trails,  benches,  picnic  facilities,  and  parking  areas. 
Trails  of  short  or  moderate  length  with  accessible  parking,  packed  rock- 
dust  or  paved  surfaces  for  wheelchairs,  and  guiding  cables  for  the 
visually  impaired  have  all  been  used  at  various  public  areas  around  the 
country.  If  created  with  the  help  of  potential  users  and  adequately 
publicized,  areas  with  these  features  will  certainly  be  used.  The  local 
library,  environmental  education  center,  or  disabled  citizen  groups  may 
be  able  to  help  publicize  the  facility  in  the  local  community  and  beyond. 

The  open  space  planning  process  calls  for  an  assessment  of  the 
recreational  needs  of  special  users;  members  of  these  groups  should  be 
asked  whether  there  are  specific  ways  in  which  they  could  use  town 
conservation  areas.  Such  polls  can  reveal  needs  that  may  not  have  been 


anticipated;  senior  citizens,  for  example,  may  request  more  places  to 
cross-country  ski  that  are  not  too  steep. 


Trails 


The  design  of  trails  depends  on  both  user  needs  and  terrain.  Short  and 
medium  length  trail  loops,  as  well  as  one-way  out  and  back  trails,  have 
special  appeal  for  families.  If  the  routes  are  sufficiently  interesting, 
users  may  return  on  a  regular  basis  throughout  the  year.  Longer  trails 
that  link  several  conservation  areas  allow  day-long  walks  and  a  choice  of 
starting  and  finishing  points.  Permission  from  private  landowners  along 
the  route  between  conservation  areas  will  be  necessary.  Owners  may  be 
reluctant  to  give  written  permission  for  the  trail,  but  many  will  give  oral 
permission  on  a  trial  basis.  Oral  approval  may  eventually  be  formalized 
with  some  type  of  written  permission,  as  with  a  letter  of  understanding 
that  states  the  terms  of  the  permission,  including  duration,  conditions, 
and  allowed  uses;  an  example  is  included  in  the  appendix.  A  license 
may  be  granted  to  the  commission,  either  at  no  charge  or  for  a  small 
annual  payment.  Finally  and  most  permanently,  a  trail  easement  may 
be  purchased  by  or  donated  to  the  town  and  recorded  at  the  registry  of 
deeds.  Landowners  should  be  reassured  that  M.G.L.  Chapter  21, 
Section  17c  offers  protection  from  liability  for  public  trail  use  over 
private  land  provided  they  charge  no  user  fee. 

It  is  important  to  check  with  each  landowner  granting  trail  permission 
before  placing  trail  access  signs.  Limited  tree  cutting  to  provide 
material  for  log  bridges  or  other  crossings  should  also  be  discussed  in 
advance.  Regular  reports  and  letters  of  thanks  are  essential. 

Horses  and  off-road  vehicles  can  present  special  problems,  as  both  can 
cause  severe  soil  damage.  Impacts  are  greatest  in  wet  areas,  and 
throughout  wet  seasons.  Signs  at  trailheads  prohibiting  horses  from 
certain  trails  or  trail  sections  will  probably  achieve  results  only  if 
accompanied  by  informational  meetings  with  organized  rider  groups, 
press  releases,  or  other  communication  with  horse  owners.  In  general, 
motorized  vehicles  are  prohibited  from  municipal  land  statewide.  Signs, 
barriers  (narrow  entrance,  cross-logs,  or  raised  bridges),  public 
information,  and  assistance  from  abutters  and  local  police  will  help  keep 
ATV's  off  conservation  land. 

Scandinavian-style  exercise  trails  are  in  wide  use  and  with  the  proper 
technical  planning  can  be  adapted  to  conservation  areas  if  public  or 
private  funds  are  available  to  cover  installation  and  maintenance. 
Because  several  pieces  of  apparatus  and  signs  are  necessary  for  each 


exercise  station,  upkeep  can  be  formidable.  Self-guiding  nature  trails 
require  similar  maintenance.  Numbered  posts  with  accompanying 
written  explanations  are  popular,  but  missing  posts  may  need  regular 
replacements. 

Trailside  shelters,  fireplaces,  picnic  tables,  and  benches  are  covered  in 
the  Appalachian  Mountain  Club's  guidebook  entitled  Backcountry 
Facilities.  Such  facilities  must  be  well-anchored  and  regularly 
maintained  to  avoid  vandalism  problems.  Overnight  shelters  often 
require  a  resident  supervisor  to  prevent  abuses. 

Guidebooks  and  trail  maps  come  in  many  forms.  Many  towns  have 
produced  attractive  multi-colored  guides  to  their  conservation  lands  and 
trails,  and  some  have  printed  brochures  and  flyers  describing  the  natural 
history  of  single  tracts.  Local  land  trusts  and  trail  support  committees 
can  receive  donations  to  help  produce  guides  and  maps.  Funds  from  the 
sale  of  publications  can  be  used  for  further  publications  and  trail 
maintenance  expenses. 


Wildlife  Habitat  and 
Ecological  Considerations 


Management  for  habitat  diversity  should  be  carried  out  with  attention  to 
characteristics  that  may  be  scarce  within  the  town  or  the  region.  If  there 
are  few  ponds,  river  backwaters,  or  other  stretches  of  open  water, 
funding  can  be  sought  to  construct  one  or  more  ponds  on  town  land, 
preferably  to  include  shallows,  islands,  meandering  edges,  and  adjacent 
marshland.  If  there  are  many  abandoned  fields  and  shrubby  borders  but 
few  tracts  of  unbroken,  old-growth  woods,  then  the  creation  of  further 
cutover  patches  and  additional  early  successional  areas  is  not  warranted. 
If  there  is  a  shortage  of  dead  trees  in  wooded  areas,  the  placement  of 
nest  boxes  for  cavity  nesters  is  useful;  wood  giveaway  programs  that 
allow  residents  to  cut  dead  snags  are  not  advised. 

Drawing  the  interest  of  residents  to  special  wildlife  areas  helps  build 
support  for  land  acquisition  and  other  resource  protection  measures.  A 
pair  of  goshawks  nesting  in  an  out-of-the-way  pine  stand  or  an  old  estate 
with  specimen  trees,  lawns,  and  shrub  thickets  to  attract  migrating 
warblers  are  local  treasures.  Vernal  pools  with  noisy  spring  amphibian 
populations  are  receiving  statewide  attention,  and,  finally,  statutory 
protection.  A  townwide  inventory  of  habitat,  resident  species,  and 
special  areas  can  help  focus  acquisition  and  management  programs  on 
the  most  important  and  vulnerable  sites. 
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Land  management  often  becomes  a  battle  against  successional 
invasions.  Brush-hog  mowing  or  pasturing  will  keep  fields  open  and 
allow  future  management  flexibility.  Cost  reduction  can  be  achieved  by 
encouraging  desirable  native  plants  rather  than  planting  store-bought 
material,  which  is  expensive  and  must  be  tended  for  long  periods  to 
protect  the  investment. 

Whenever  possible,  establishing  a  buffer  strip  between  conservation 
land  and  private  homes  will  avoid  disturbances  to  abutters  and  minimize 
intrusions  into  wildlife  areas  by  domestic  cats  and  dogs.  Small  areas  are 
most  difficult  to  shield  from  outside  influences,  even  though  they  may 
provide  valuable  relief  in  highly  developed  areas.  Owning  land  adjacent 
to  a  conservation  area  is  usually  considered  a  privilege,  especially  in 
towns  where  these  areas  are  a  source  of  community  pride.  A  carefully 
considered  and  implemented  land  management  program  not  only 
protects  the  resources  identified  in  the  preservation  process,  but  also 
provides  a  solid  basis  for  continued  support. 
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LAWS 


Chapter  613 


THE  COMMONWEALTH  OF  MASSACHUSETTS 

In  the  Year 
One  Thousand  Nine  Hundred  and  Eighty-Five 

AN  ACT  RELATIVE  TO  THE  RIGHT  TO  FARM. 


Whereas,  The  deferred  operation  of  this  act  would  tend  to  defeat  its  purpose,  which  is  to 
facilitate  the  right  to  farm  certain  lands,  therefore  it  is  hereby  declared  to  be  an 
emergency  law,  necessary  for  the  immediate  preservation  of  the  public 
convenience. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  in  General  Court  assembled, 
and  by  the  authority  of  the  same,  as  follows: 


SECTION  1.  The  General  Laws  are  hereby  amended  by  inserting  after  chapter  40K  the 
following  chapter: 


Chapter  40L 
Agricultural  Incentive  Areas 


Section  1.  Definitions.  As  used  in  this  chapter  the  following  words  shall,  unless  the 
context  clearly  indicates  otherwise,  have  the  following  meaning: 

"Agricultural  land,"  land  suitable  for  agricultural  or  horticultural  use,  including  land 
rated  by  the  United  States  Department  of  Agriculture  Soil  Conservation  Service  as 
Class  I  through  Class  IV,  uniques,  or  of  statewide  or  local  area  importance. 

"Agricultural  lands  preservation  committee,"  committee  established  under  the 
provisions  of  section  eleven  B  of  chapter  one  hundred  and  thirty-two  A. 

"Commissioner,"  commissioner  of  the  department  of  food  and  agriculture. 

"Committee,"  municipal  agricultural  incentive  areas  committee  established  pursuant  to 
section  two. 

"Department,"  the  department  of  food  and  agriculture. 


"Land  in  agricultural  or  horticultural  use,"  land  which  meets  the  requirements  for  such 
land  for  classification  under  chapter  sixty-one  A,  whether  or  not  such  land  is  so 
classified. 


Section  2.  The  board  of  selectmen  in  a  town  or  the  mayor  of  a  city  with  approval  of  the 
city  council  may  establish  an  agricultural  incentive  area  committee  for  the  purpose  of 
investigating,  delineating,  and  establishing  an  agricultural  incentive  area  in  the 
municipality,  hereinafter  called  area. 

Said  committee  shall  consist  of  seven  members  appointed  by  the  board  of  selectmen  or 
by  the  mayor  with  the  approval  of  the  city  council.  Said  members  shall  include  one 
member  of  the  board  of  selectmen  or  city  council,  one  member  of  the  planning  board, 
one  member  of  the  conservation  commission,  three  residents  of  the  municipality  whose 
principal  occupation  is  agriculture  or  horticulture  and  one  person  from  the  public  at 
large. 

Each  member  shall  serve  for  a  term  of  three  years,  except  that  in  the  initial 
appointments  two  members  shall  serve  for  a  term  of  one  year,  three  members  shall 
serve  for  a  term  of  two  years  and  two  members  shall  serve  for  a  term  of  three  years. 

Any  member  of  said  committee  so  appointed  may,  after  a  public  hearing  if  requested,  be 
removed  for  cause  and  a  new  member  appointed  by  the  appointing  authority. 

All  members  of  the  committee  shall  serve  without  compensation. 

The  committee  shall  elect  annually  a  chairman  and  vice-chairman  from  its  own 
members  and  a  secretary  who  need  not  be  a  member  of  the  committee.  The  committee 
shall  hold  an  annual  meeting  in  March  and  from  time  to  time  at  the  call  of  the  chairman 
or  upon  the  request  of  any  two  members.  Four  members  of  the  committee  shall 
constitute  a  quorum.  The  committee  may,  by  a  vote  of  a  majority  of  its  members  then  in 
office,  adopt  rules  and  regulations  for  the  conduct  of  its  business.  Rules  and  regulations 
adopted  may  be  amended  or  repealed  by  a  two-thirds  vote  of  its  members. 


Section  3.  The  committee  shall  locate  and  map  all  land  in  agricultural  or  horticultural 
use  within  the  town  or  city  showing  such  soil  classification  information  as  is  available 
from  the  United  States  Department  of  Agriculture  Soil  Conservation  Service.  Such 
map  or  maps  shall  indicate  property  boundaries,  the  owner  of  the  land,  and  the  present 
zoning  classification  of  said  land.  Conservation  districts  as  established  pursuant  to  the 
provisions  of  chapter  twenty-one,  regional  planning  districts  as  established  pursuant  to 
the  provisions  of  chapter  forty  B,  and  the  department  of  food  and  agriculture  shall  make 
available  to  the  committee  such  maps,  data,  and  other  available  information  as  is 
pertinent  to  the  work  of  the  committee. 

The  committee  shall  make  available  in  one  or  more  public  places,  the  aforementioned 
maps,  and  provide  printed  information  to  all  affected  landowners.  Said  committee  shall 
hold  one  or  more  public  informational  meetings  in  order  to  explain  the  purposes  and 


requirements  of  such  agricultural  incentive  areas.  Notice  of  said  meetings  shall  be  given 
by  registered  mail  to  all  affected  or  abutting  landowners  and  by  publication. 


Section  4.  Upon  completion  of  the  requirements  of  section  three,  the  committee  shall 
formulate  its  recommendations  for  the  formation  of  an  agricultural  incentive  area 
within  the  town  or  city.  Such  areas  shall  be  composed  principally  of  agricultural  land, 
land  in  agricultural  or  horticultural  use,  and  certain  lands  contiguous  thereto.  The 
committee  shall  submit  said  recommendations  to  local  conservation  commissions, 
planning  boards,  selectmen,  or  mayor  or  city  manager,  and  city  council,  the  area 
conservation  district  and  the  regional  planning  district  for  their  review,  and  comment 
within  thirty  days  from  receipt  thereof.  Within  the  next  sixty  days  following  the  above 
mentioned  review  period,  the  committee  may  make  such  revisions  as  are  in  their 
opinion  indicated  by  said  comments  and  shall  hold  a  public  hearing  within  the 
municipality.  Following  the  public  hearing,  the  committee  may  adopt  as  a  plan  the 
proposal  or  any  revisions  thereto  it  deems  appropriate;  provided,  however,  that  no  land 
may  be  included  in  an  agricultural  incentive  area  plan  pursuant  to  this  section  unless  the 
owner  of  the  land  has  approved  in  writing  the  inclusion  of  his  land  in  the  area.  The 
committee  shall  act  to  adopt  or  reject  the  proposed  agricultural  incentive  area  no  later 
than  thirty  days  from  the  time  of  the  public  hearing.  The  adoption  of  an  agricultural 
incentive  area  plan  shall  be  by  a  two-thirds  vote  of  the  committee.  The  committee  shall 
submit  the  area  plan  to  the  commissioner  of  food  and  agriculture  for  certification  by  the 
agricultural  lands  preservation  committee. 

The  agricultural  lands  preservation  committee  shall  have  sixty  days  after  receipt  of  the 
area  plan  within  which  to  certify  to  the  committee  whether  the  proposed  plan  is  eligible, 
whether  the  area  to  be  included  consists  primarily  of  suitable  agricultural  land,  and 
whether  the  plan  of  the  proposed  area  appears  feasible.  If  the  agricultural  lands 
preservation  committee  disapproves  the  area  plan,  it  shall  state  its  reasons  for  such 
disapproval  in  writing  together  with  such  suggestions  as  it  deems  appropriate.  If  the 
agricultural  lands  preservation  committee  fails  to  certify  the  area  plan,  the  agricultural 
incentive  area  committee  may  resubmit  such  plan  only  after  the  committee  has  held 
another  public  hearing  at  which  hearing  any  modifications  proposed  by  the  agricultural 
lands  preservation  committee  shall  be  considered. 

Upon  certification  of  an  area  plan  by  the  agricultural  lands  preservation  committee,  the 
agricultural  incentive  area  committee  shall  submit  the  plan  to  the  selectmen  or  mayor. 
Approval  of  the  area  plan  shall  require  a  two-thirds  vote  of  the  city  council  in  a  city  or 
town  meeting  in  a  town.  If  approved,  the  area  shall  be  in  effect  sixty  days  from  the  date 
of  approval. 

If  the  area  plan  is  approved  by  the  city  or  town,  the  committee  shall  file  a  description  of 
the  area  and  a  map  thereof  with  the  chairman  of  the  planning  board,  the  clerk  of  the 
municipality,  and  the  commissioner.  The  selectmen,  mayor  or  city  manager  shall  file 
such  plan  in  the  public  restriction  tract  index  established  pursuant  to  the  provisions  of 
section  thirty-three  of  chapter  one  hundred  and  eighty-four,  of  the  appropriate  registry 
of  deeds. 


Section  5.  Land  within  an  agricultural  incentive  area  shall  not  be  sold  for  or  converted 
to  residential,  industrial  or  commercial  use  or  removed  from  the  area  unless  the  city  or 
town  in  which  such  land  is  located  and  the  department  of  food  and  agriculture  on  behalf 
of  the  state  has  been  notified  of  the  intent  to  sell  or  convert  to  such  other  use  or  remove 
said  land  from  the  area;  provided,  however,  that  the  discontinuance  of  the  use  of  such 
land  for  agricultural  or  horticultural  purposes  shall  not  be  deemed  a  conversion  to 
another  use.  Specific  use  of  land  for  a  residence  for  the  owner  or  a  parent,  grandparent, 
child,  grandchild,  or  brother  or  sister  of  the  owner,  or  the  surviving  husband  or  wife  of 
any  deceased  such  relative,  or  for  living  quarters  for  any  person  actively  employed  full 
time  in  the  agricultural  or  horticultural  use  of  such  land,  shall  not  be  deemed  a 
conversion  to  another  use  for  the  purposes  of  this  section,  and  a  certificate  of  the  board 
of  assessors,  recorded  at  the  appropriate  registry  of  deeds  or  land  registration  office, 
shall  conclusively  establish  that  a  particular  use  is  such  use.  Such  notice  of  intent  shall 
be  sent  by  the  landowner  by  registered  mail,  return  receipt  requested,  to  the  mayor  and 
city  council  of  a  city,  or  to  the  board  of  selectmen  of  a  town,  to  its  planning  board  and 
conservation  commission,  and  to  the  commissioner  of  the  department  of  food  and 
agriculture.  For  a  period  of  sixty  days  subsequent  to  the  mailing  of  such  notice,  the  city 
or  town,  or  the  commonwealth  shall  have,  in  the  case  of  intended  sale,  a  first  refusal 
option  to  meet  a  bona  fide  offer  to  purchase  said  land  or,  in  the  case  of  intended 
conversion  to  residential,  commercial  or  industrial  use  not  involving  sale  and  not 
specifically  exempted  herein,  an  option  to  purchase  said  land  at  full  and  fair  market 
value  to  be  determined  by  impartial  appraisal  in  accordance  with  recognized 
professional  standards.  No  sale  or  conversion  to  another  use  of  such  land  shall  occur 
until  either  said  option  period  shall  have  expired  or  the  landowner  shall  have  been 
notified  in  writing  by  the  mayor  or  board  of  selectmen  of  the  city  or  town  in  question, 
and  by  the  commissioner  that  said  option  will  not  be  exercised.  Such  option  shall  be 
exercised  by  written  notice  signed  by  the  mayor  or  board  of  selectmen  or  by  the 
commissioner  mailed  within  the  option  period  to  the  landowner  by  registered  mail  at 
such  address  as  may  be  specified  in  his  notice  of  intent  and  recorded  with  the 
appropriate  registry  of  deeds  or  land  registration  office.  Such  option  may  only  be 
exercised  by  the  municipality  or  the  department  upon  a  showing  that  there  are  sufficient 
funds  available  to  exercise  said  option. 

The  notice  of  intent,  notice  of  exercise  of  the  option  and  notice  of  non-exercise  of  the 
option,  shall  contain  the  name  of  the  record  owner  of  the  land  and  a  description  of  the 
premises  so  to  be  sold  or  converted  adequate  for  identification  thereof. 

The  option  to  purchase  may  be  exercised  by  the  commissioner,  or  municipality  acting 
jointly  or  individually  in  one  or  more  of  the  following  ways;  provided,  however,  that  a 
determination  has  been  made  in  writing  that  such  purchase  will  likely  result  in  the  land 
remaining  actively  devoted  to  agricultural,  horticultural,  or  agricultural  and 
horticultural  use  as  defined  in  sections  one  to  five,  inclusive,  of  chapter  sixty-one  A: 

(a)  purchase  of  all  or  part  of  the  property  in  fee;  provided,  however,  that 
there  is  a  purchaser  for  the  remaining  property. 

(b)  purchase  of  an  agricultural  preservation  restriction  on  all  or  part  of  the 
property  pursuant  to  the  provisions  of  section  eleven  A  to  eleven  D, 


inclusive,  of  chapter  one  hundred  and  thirty-two  A;  provided,  however, 
that  there  is  a  purchaser  for  the  remaining  property  and  the  residual 
agricultural  interest  in  the  property  under  the  above  restriction. 

(c)  purchase  of  all  or  part  of  the  property  by  a  private  land  trust  or  other 
charitable  corporation  which  has  received  authorization  from  the 
commissioner  to  exercise  such  option  on  behalf  of  the  department  of 
food  and  agriculture  for  the  purpose  of  acquiring  an  agricultural 
preservation  restriction  on  the  agricultural  land  provided,  however  that 
•such  trust  or  charitable  corporation  has  been  established  at  least  twelve 
months  prior  to  such  notice  of  intent. 

If  the  municipality  or  the  commissioner  does  not  exercise  said  option  to  purchase,  said 
land  shall  be  removed  from  the  area. 

The  provisions  of  this  section  shall  not  be  applicable  with  respect  to  a  mortgage 
foreclosure  sale,  except  that  the  holder  of  a  mortgage  shall,  at  least  thirty  days  before  a 
foreclosure  sale,  send  written  notice,  by  registered  mail,  of  the  time  and  place  of  such 
sale,  to  the  parties  and  in  the  manner  provided  for  in  this  section  for  notice  of  intent  to 
sell  or  convert. 

Notwithstanding  the  aforesaid  provisions,  a  landowner  may  notify  the  committee  by 
registered  mail,  return  receipt  requested,  of  his  intent  to  withdraw  from  an  agricultural 
incentive  area.  Said  withdrawal  shall  be  effective  two  years  from  the  date  of  said 
notification. 


Section  6.  Land  in  an  agricultural  incentive  area,  determined  by  the  local  assessor  to  be 
actively  devoted  to  agricultural,  horticultural,  or  agricultural  and  horticultural  use  as 
defined  in  sections  one  to  five,  inclusive,  of  chapter  sixty-one  A,  shall  be  assessed  for 
general  property  tax  purposes  at  values  no  greater  than  those  determined  by  the 
methods  and  provisions  of  section  ten  of  said  chapter  sixty-one  A. 


Section  7.  Land  in  an  agricultural  incentive  area,  determined  by  the  local  assessor  to  be 
actively  devoted  to  agricultural,  horticultural,  or  agricultural  and  horticultural  use  as 
defined  in  sections  one  to  five,  inclusive,  of  chapter  sixty-one  A  and  which  is  subject  to 
special  assessments  or  betterment  assessments  shall  be  so  assessed  as  provided  under 
section  eighteen  of  said  chapter  sixty-one  A. 


Section  8.  Land  in  an  agricultural  incentive  area  shall  receive  priority  for  a 
determination  of  eligibility  for  the  purchase  of  agricultural  preservation  restrictions 
by  the  commonwealth  pursuant  to  the  program  established  by  section  eleven  A  to 
eleven  D,  inclusive,  of  chapter  one  hundred  and  thirty-two  A. 


Section  9.  The  commissioner  of  the  department  of  food  and  agriculture  is  hereby 
empowered  to  promulgate  such  rules  and  regulations  and  to  prescribe  such  forms  as  he 
shall  deem  necessary  to  effectuate  the  purposes  of  this  chapter. 


Section  10.  The  provisions  of  this  chapter  shall  apply  in  a  city  after  acceptance  by  a 
majority  vote  of  the  city  council  with  the  approval  of  the  mayor,  in  the  case  of  a  city  with 
a  Plan  A,  Plan  B  or  Plan  F  charter;  by  a  majority  vote  of  the  city  council,  in  the  case  of  a 
city  with  a  Plan  C,  Plan  D  or  Plan  E  charter;  by  a  majority  vote  of  the  annual  town 
meeting  or  a  special  town  meeting  called  for  the  purpose,  in  the  case  of  a  municipality 
with  a  town  meeting  form  of  government;  or  by  a  majority  vote  of  the  town  council,  in 
the  case  of  a  municipality  with  a  town  council  form  of  government. 


SECTION  2.  Section  125A  of  chapter  111  of  the  General  Laws,  as  appearing  in  the 
1984  Official  Edition,  is  hereby  amended  by  striking  out  the  first  paragraph  and 
inserting  in  place  thereof  the  following  paragraph: 


If,  in  the  opinion  of  the  board  of  health,  a  farm  or  the  operation  thereof  constitutes  a 
nuisance,  any  action  taken  by  said  board  to  abate  or  cause  to  be  abated  said  nuisance 
under  sections  one  hundred  and  twenty-two,  one  hundred  and  twenty-three  and  one 
hundred  and  twenty-five  shall,  notwithstanding  any  provisions  thereof  to  the  contrary,  be 
subject  to  the  provisions  of  this  section;  provided,  however,  that  the  odor  from  the 
normal  maintenance  of  livestock  or  the  spreading  of  manure  upon  agricultural  and 
horticultural  or  farming  lands,  or  noise  from  livestock  or  farm  equipment  used  in 
normal,  generally  acceptable  farming  procedures  or  from  plowing  or  cultivation 
operations  upon  agricultural  and  horticultural  or  farming  lands  shall  not  be  deemed  to 
constitute  a  nuisance. 


SECTION  2A.  Section  143  of  chapter  111  of  the  General  Laws,  as  appearing  in  the 
1984  Official  Edition,  is  hereby  amended  by  adding  the  following  paragraph: 


Notwithstanding  any  provision  in  section  one  hundred  and  twenty-five  A  of  this  chapter, 
this  section  shall  apply  to  the  operations  of  piggeries. 


SECTION  3.  The  first  paragraph  of  section  143  of  said  chapter  111,  as  so  appearing,  is 
hereby  amended  by  striking  out,  in  lines  6  to  8,  inclusive,  the  words  ",  however,  to  the 
provisions  of  any  ordinance  or  by-law  adopted  therein  under  sections  twenty-five  to 
thirty  A,  inclusive,  of  chapter  forty,  or  corresponding  provisions  of  earlier  laws,"  and 
inserting  in  place  thereof  the  words:  to  the  provisions  of  chapter  forty  A. 


Massachusetts  General  Law 
Chapter  61 


CLASSIFICATION  AND  TAXATION  OF 
FOREST  LANDS  AND  FOREST  PRODUCTS 


SEC. 


1.  Definitions. 

2.  Classification  of  forest  lands.  Recording  of  tax  liens. 

3.  Forest  products  tax.  Land  tax. 

4.  Determination  of  amount  of  forest  products  tax  where  owner  fails  to  file 
return. 

5.  Classified  forest  land  shall  be  included  in  equalized  valuation  of  town 
and  shall  be  subject  to  special  and  betterment  assessments. 

6.  Penalty  for  failure  to  make  return. 

7.  Withdrawal  of  forest  land  from  classification. 

8.  Classified  forest  land  not  to  be  sold  for  residential,  industrial  or 
commercial  use  unless  certain  requirements  are  met. 


Special  Note  — 

The  1981  amendment  deleted  the  former  Chapter  61  and  inserted  a  new  chapter,  which 
changed  the  criteria  and  procedures  for  the  classification  of  forest  land,  added  a  list  of 
definitions,  and  added  a  provision  that  land  taxed  under  the  chapter  may  not  be  sold  for 
residential,  industrial,  or  commercial  use  unless  certain  conditions  are  met. 


§  1.  Definitions. 

For  purposes  of  this  chapter,  unless  the  context  otherwise  requires,  the  following  words 
shall  have  the  following  meanings: 

"Cut,"  sever  or  taken  from  the  soil. 

"Forest  land,"  land  that  is  at  least  sixteen  and  seven-tenths  per  cent  stocked,  that 
contains  at  least  seven  and  five-tenths  square  feet  of  basal  area  per  acre  by  forest  trees 


of  any  size;  or  that  formerly  had  such  tree  cover  and  is  not  currently  developed  for  non- 
forest  use;  or  that  is  a  plantation  containing  at  least  five  hundred  trees  per  acre. 

"Forest  products,"  wood,  timber,  Christmas  trees,  other  tree  forest  growth  and  any  other 
hardwood  product  produced  by  forest  vegetation. 

"Certification,"  approval  of  a  forest  management  plan  by  the  state  forester. 

"Contiguous  land,"  land  separated  from  other  land  under  the  same  ownership  by  a  public 
or  private  way,  waterway  or  an  easement  for  water  supply. 

"Forest  management  plan"  or  "management  plan,"  a  completed  copy  of  a  form  provided 
by  the  state  forester  executed  by  the  owner  and  the  state  forester  that  provides  for  a  ten 
year  program  of  forest  management,  including  intermediate  and  regeneration  cuttings. 

"Cutting  plan,"  a  completed  copy  of  a  form  approved  by  the  state  forester  which 
describes  the  species,  dimensions,  and  quantity  of  a  proposed  forest  crop  to  be  harvested 
and  which  is  certified  by  the  state  forester  as  being  in  accordance  with  the  provisions  of 
section  forty  to  forty-six,  inclusive,  of  chapter  one  hundred  and  thirty-two. 

"Not  used  for  purposes  incompatible  with  forest  production,"  uses  formally  proposed  or 
permitted  that  do  not  interfere  with  or  reduce  the  quantity  and  quality  of  a  continuous 
forest  crop. 

"Owner,"  person  or  persons  holding  title  to  a  parcel  of  forest  land. 

"Parcel,"  land  held  by  the  same  owner  under  a  deed  of  title  upon  which  no  subdivision 
plan  is  on  file  and  which  has  no  encumbrance  incompatible  with  the  provisions  of  this 
chapter. 

"Region,"  one  of  the  five  geographic  subdivisions  of  the  commonwealth  utilized  for 
administrative  purposes  by  the  department  of  environmental  management. 

"Stumpage  value,"  fair  market  value  of  forest  products  immediately  prior  to  severing. 
(Added  by  1981, 768,  §  1,  approved  January  2, 1982,  effective  90  days  thereafter.) 


Editorial  Note  — 

Section  2  of  the  inserting  act  provides  as  follows: 

SECTION  2.  Section  one  of  this  act  shall  not  apply  to  land  classified  prior  to  the 
effective  date  of  this  act  until  the  expiration  of  the  term  of  the  forest  management  plan 
governing  such  land  or  until  one  year  after  the  withdrawal  of  such  land  from 
classification,  whichever  period  is  longer.  Notwithstanding  the  provisions  of  any  laws  to 
the  contrary,  the  owner  of  such  land,  prior  to  the  end  of  said  period,  may  elect  to  remove 
such  land  from  classification  under  the  provisions  of  section  one;  provided,  however, 
that  such  election  shall  not  be  applicable  to  parcels,  the  classification  of  which,  at  the 
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time  of  the  effective  date  of  this  act,  is  under  appeal  and  where  a  subsequent  final 
decision  is  entered  denying  classification. 


Cross  References  — 

As  to  the  use  classification  of  real  property  for  assessment  of  local  taxes,  see  chapter 
reference  in  ALM  GL  c  59  §  2A. 


Texts  — 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§2.  Classification  of  Forest  Lands;  Recording  of  Tax  Liens. 

Except  as  otherwise  herein  provided,  all  forest  land,  parcels  of  not  less  than  ten 
contiguous  acres  in  area,  used  for  forest  production  shall  be  classified  by  the  assessors  as 
forest  land  upon  written  application  sufficient  for  identification  and  certification  by  the 
state  forester.  Such  application  shall  be  accompanied  by  a  forest  management  plan. 

Upon  receipt  of  such  certified  application,  the  board  of  assessors  shall,  upon  a  form 
approved  by  the  commissioner  of  revenue,  forthwith  record  in  the  registry  of  deeds  of 
the  county  or  district  in  which  the  parcel  is  situated,  a  statement  of  such  classification 
which  shall  constitute  a  lien  upon  the  land  for  taxes  levied  under  the  provisions  of  this 
chapter.  The  statement  shall  name  the  owner  and  a  description  of  the  land.  The 
assessors  shall  return  a  copy  of  said  recorded  statement  to  the  office  of  the  state  forester 
containing  the  date,  book  and  page  number  of  such  recording.  Said  lien  may  be 
discharged  by  the  board  of  assessors.  All  recording  fees  in  connection  with  such 
statement  or  discharge  shall  be  paid  by  the  owner  of  such  parcel. 

Land  shall  be  removed  from  classification  by  the  assessor  unless,  at  least  every  ten  years, 
the  owner  files  with  said  assessor  a  new  certification  by  the  state  forester.  The  owner  of 
classified  forest  land  shall  pay  a  fee  to  the  commonwealth  at  the  time  of  application  for 
certification  or  recertification,  said  fee  to  be  collected  by  the  state  forester  based  on  a 
per  acre  administrative  cost  assessment  contained  in  agency  regulations  relative  to  this 
program,  to  which  shall  be  added  a  surcharge  at  that  percentage  calculated  annually  by 
the  commissioner  of  administration  and  finance  as  the  set  indirect  cost  rate  for  that 
fiscal  year  for  the  department  of  environmental  management.  The  state  forester,  or  his 
designee,  shall  have  the  authority  to  enter  on  private  lands  for  the  purpose  of  making 
investigations  to  assure  compliance  with  this  chapter.  Classified  forest  land  shall  be 
subject  to  the  taxes  provided  in  section  three.  Buildings  and  structures  and  the  land  on 
which  they  are  erected  and  which  is  accessory  to  their  use  shall  not  be  entitled  to  be 
classified  as  forest  land. 


If  a  single  parcel  or  tract  of  land  consists  in  part  of  forest  land  and  in  part  of  other  land, 
the  portion  consisting  of  forest  land,  if  said  portion  comprises  at  least  ten  contiguous 
acres  in  area  and  otherwise  conforms  to  the  requirements  of  this  chapter  shall  be 
classified  forest  land  upon  application  as  hereinbefore  provided. 

An  application  to  have  land  classified  as  forest  land  shall  be  submitted  to  the  state 
forester  prior  to  July  first  in  any  year.  After  certification  the  owner  shall  submit  to  the 
assessors  prior  to  September  first  of  the  same  year  evidence  of  certification  together 
with  the  approved  management  plan.  Classification  shall  take  effect  on  January  first  of 
the  year  following  certification  and  taxation  under  this  chapter,  with  the  exception  of  the 
products  tax  payable  as  a  condition  of  classification,  shall  commence  with  the  fiscal  year 
beginning  after  said  January  first. 

The  state  forester  shall  inspect  such  land  and  determine  whether  or  not  cutting  has 
occurred  within  two  years  prior  to  such  classification.  After  such  inspection  the  state 
forester  shall  determine  the  stumpage  value  of  the  forest  products  cut  and  shall  inform 
the  assessors  in  writing  of  such  value  and  the  assessor  shall  assess  the  tax  provided  in 
section  three,  the  payment  of  which  shall  be  a  condition  of  classification. 

When  in  judgment  of  the  assessors,  land  which  is  classified  as  forest  land  or  which  is  the 
subject  of  an  application  for  such  classification  is  not  being  managed  under  a  program, 
or  is  being  used  for  purposes  incompatible  with  forest  production,  or  does  not  otherwise 
qualify  under  this  chapter,  the  assessors  may,  on  or  before  December  first  in  any  year 
file  an  appeal  in  writing  mailed  by  certified  mail  to  the  state  forester  requesting  a  denial 
of  application  or,  in  the  case  of  classified  land,  requesting  removal  of  the  land  from  such 
classification.  Such  appeal  shall  state  the  reasons  for  such  request.  A  copy  of  the  appeal 
shall  be  mailed  by  the  assessors  by  certified  mail  to  the  owner  of  the  land.  The  state 
forester  may  initiate,  on  or  before  December  first  of  any  year,  a  proceeding  to  remove 
land  from  classification,  sending  notice  of  his  action  by  certified  mail  to  the  assessors 
and  the  owner  of  such  land.  The  state  forester  may  deny  the  owner's  application,  may 
withdraw  all  or  part  of  the  land  from  classification,  or  may  grant  the  application, 
imposing  such  terms  and  conditions  as  he  deems  reasonable  to  carry  out  the  purpose  of 
this  chapter,  and  shall  notify  the  assessors  and  the  owner  of  his  decision  no  later  than 
March  first  of  the  following  year.  If  the  owner  or  the  assessors  are  aggrieved  by  his 
decision  they  may,  on  or  before  April  fifteenth,  give  notice  to  the  state  forester  of  a 
claim  of  appeal.  The  state  forester  shall  convene  on  or  before  May  fifteenth,  a  panel  in 
the  region  in  which  the  land  is  located.  Said  panel  shall  consist  of  three  members,  one  of 
whom  shall  be  named  by  the  state  forester,  one  of  whom  shall  be  named  by  the 
assessors,  and  one  of  whom  shall  be  named  by  the  state  forester  and  the  assessors.  Said 
panel  shall  give  notice  of  the  date  and  place  of  the  hearing  in  writing  to  the  parties  seven 
days  at  least  before  the  date  of  said  hearing.  The  panel  shall  furnish  the  parties,  in 
writing,  a  notice  of  its  decision  within  ten  days  after  the  adjournment  of  said  hearing. 
Decisions  of  the  panel  shall  be  by  majority  vote  of  its  members.  If  the  owner  or  the 
assessors  are  aggrieved  by  such  decision,  they  may,  within  forty-five  days  from  receipt  of 
the  decision,  petition  either  the  superior  court  in  the  county  in  which  the  land  is  located 
for  a  review  of  such  decision  under  the  provisions  of  chapter  thirty  A  or  the  appellate  tax 
board  under  the  provisions  of  chapter  fifty-eight  A,  and  said  land  shall  not  be  classified 
or  withdrawn  from  classification  until  the  final  determination  of  such  petition.  The  state 
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forester  may  adopt  such  regulations  as  he  deems  necessary  to  carry  out  the  provisions  of 
this  chapter.  (Added  by  1981,  768,  §  1,  approved  January  2,  1982,  effective  90  days 
thereafter.) 


Texts  - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§  3.  Forest  Products  Tax;  Land  Tax. 

The  owner  of  classified  forest  land  shall  pay  annually  a  products  tax  equal  to  eight  per 
cent  of  the  stumpage  value  of  all  forest  products  cut  therefrom  with  authorization  of  the 
owner.  The  owner  shall  furnish  the  assessors  with  notice  of  all  cutting  whether  for 
personal  or  commercial  purposes,  and  shall  pay  a  products  tax  thereon. 

The  state  forester  shall  furnish  the  assessors  all  cutting  plans  filed  under  section  forty  to 
forty-six,  inclusive,  of  chapter  one  hundred  and  thirty-two  or  under  the  forest 
management  plan. 

The  assessors  shall  annually  on  or  before  April  first  give  written  notice  to  each  owner  of 
classified  forest  land  that  said  owner  is  required  to  make  such  payment.  The  owner  shall 
annually  before  May  first  make  a  return,  on  such  forms  as  shall  be  approved  by  the  state 
forester,  setting  forth  the  amount  of  forest  products  cut  from  classified  forest  land 
during  the  preceding  calendar  year  and  such  other  information  as  may  be  required  for 
assessment  of  the  products  tax.  On  the  basis  of  such  return,  or  any  other  available 
information,  the  assessors  shall  assess  such  products  tax. 

The  owner  shall  also  pay,  annually,  a  land  tax  based  upon  application  of  the  local  rate 
applicable  to  commercial  property  on  five  per  cent  of  the  fair  cash  valuation  placed  on 
said  land  under  the  provisions  of  chapter  fifty-nine,  said  tax  to  be  assessed  annually  by 
the  assessors,  but  in  no  event  at  a  valuation  of  less  than  ten  dollars  per  acre. 

The  products  tax  and  the  land  tax  shall  be  committed  to  the  collector  for  collection  in 
the  same  manner  as  taxes  assessed  under  chapter  fifty-nine.  The  collector  shall  notify 
the  person  assessed  of  the  amount  of  the  tax  in  the  manner  provided  in  section  three  of 
chapter  sixty.  For  the  collection  of  taxes  under  this  chapter  the  collector  shall  have  all 
the  remedies  provided  by  chapter  sixty.  Taxes  so  assessed  shall  be  due  and  payable  on 
October  first  of  the  year  in  which  the  return  is  required  to  be  made,  and  if  not  paid  on  or 
before  November  first  of  the  year  of  assessment,  or  within  thirty  days  after  notification 
of  said  taxes  if  said  notice  is  given  after  October  first,  shall  bear  interest  at  the  rate  as 
provided  in  section  fifty-seven  of  chapter  fifty-nine.  Any  person  aggrieved  by  the 
assessment  of  a  tax  under  this  section  may  within  sixty  days  of  the  date  of  notice  of  the 
tax  apply  in  writing  to  the  assessors  upon  a  form  approved  by  the  commissioner  of 
revenue  for  abatement  thereof,  and  if  the  assessors,  after  hearing,  find  the  tax  is 
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excessive,  they  shall  abate  it  in  whole  or  in  part.  If  the  tax  has  been  paid  the  town 
treasurer  shall  repay  to  the  person  assessed  the  amount  of  such  abatement  with  interest 
thereon  at  the  current  rate  as  provided  in  section  sixty-nine  of  chapter  fifty-nine.  Any 
person  aggrieved  by  the  refusal  of  the  assessors  to  so  abate  a  tax  in  whole  or  in  part  or 
by  their  failure  to  act  upon  such  application  may  appeal  to  the  appellate  tax  board 
within  thirty  days  after  the  date  of  notice  of  decision  of  the  assessors  or  within  three 
months  of  the  date  of  the  application  for  abatement,  whichever  date  is  later.  Any 
overpayment  of  tax  determined  by  decision  of  said  appellate  tax  board  shall  be 
reimbursed  by  the  town  treasurer  with  interest  at  the  current  rate  as  provided  in  said 
section  sixty-nine.  (Added  by  1981, 768,  §  1,  approved  January  2, 1982,  effective  90  days 
thereafter;  amended  by  1986,  557,  §  70,  approved,  with  emergency  preamble,  December 
8,1986.) 


Editorial  Note  — 

The  1986  amendment  made  a  corrective  change  in  the  fourth  paragraph,  replacing 
"then"  with  "than." 


Texts  - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§  4.  Determination  of  Amount  of  Forest  Products  Tax  Where  Owner 
Fails  to  File  Return. 

If  an  owner  of  classified  forest  land  fails  to  file  a  return  required  by  section  three  the 
assessors  shall  send  such  owner  a  notice  of  delinquency  and  if  such  owner  fails  to  file 
such  return  within  twenty  days  of  such  notice  the  assessors  shall  determine  the  amount 
of  the  products  tax  due  and  assess  and  commit  the  same  within  two  years  after  the  date 
upon  which  the  original  return  was  due.  The  owner  may  apply  to  the  assessors  for 
abatement  and  appeal  from  their  decision  as  provided  in  section  three.  A  tax  so 
committed  shall  bear  interest  from  October  first  of  the  year  in  which  the  original  return 
was  due.  (Added  by  1981,  768,  §  1,  approved  January  2,  1982,  effective  90  days 
thereafter.) 


Texts - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 
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§  5.  Classified  Forest  Land  Shall  Be  Included  in  Equalized  Valuation  of 
Town  and  Shall  Be  Subject  to  Special  and  Betterment  Assessments. 

Classified  forest  land  shall  be  included  in  the  equalized  valuation  of  the  town  under 
sections  nine  to  ten  C,  inclusive,  of  chapter  fifty-eight.  Classified  forest  land  shall  be 
subject  to  special  assessments  and  betterment  assessments;  provided,  however,  that  such 
assessments  for  purposes  other  than  the  installation  of  water  pipes,  shall  become  due 
and  payable  at  the  time  when  said  land  is  removed  from  classification.  (Added  by  1981, 
768,  §  1,  approved  January  2, 1982,  effective  90  days  thereafter.) 


Texts  — 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§  6.  Penalty  for  Failure  to  Make  Return. 

An  owner  of  classified  forest  land,  who  received  the  notice  provided  in  section  three, 
and  fails  to  make  return,  shall  be  subject  to  a  penalty  of  five  dollars  a  day  during  the 
period  of  delinquency  but  the  assessors  may,  for  cause,  abate  such  penalty  in  whole  or  in 
part;  provided,  that  such  penalty  shall  in  no  case  exceed  the  amount  of  the  products  tax 
assessed  under  section  three.  Penalties  assessed  hereunder  shall  be  added  to  the  tax, 
and  shall  bear  interest  and  be  collected  as  a  part  of  the  tax.  (Added  by  1981,  768,  §  1, 
approved  January  2, 1982,  effective  90  days  thereafter.) 


Texts  - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§  7.  Withdrawal  of  Forest  Land  from  Classification. 

When  the  owner  of  classified  land  withdraws  such  land  or  any  part  thereof  from 
classification,  or  upon  a  final  determination  that  said  land  should  be  withdrawn  from 
classification,  he  shall  pay  to  the  city  or  town  a  withdrawal  penalty  tax  equal  to  the 
difference  between  the  amount  of  taxes  which  would  have  been  paid  under  chapter  fifty- 
nine  and  the  sum  of  the  products  tax  established  by  section  three  of  this  chapter  and  the 
land  taxes  paid  from  the  last  prior  certification  under  the  provisions  of  this  chapter,  or 
from  the  immediately  preceding  five  years,  whichever  period  is  the  longer.  There  shall 
be  added  to  the  tax  due,  under  this  chapter,  for  each  taxable  year,  an  amount  of  interest 
determined  at  the  rate  as  is  established  under  section  thirty-two  of  chapter  sixty-two  C. 
When  said  voluntary  withdrawal  occurs  at  the  end  of  a  completed  certification  period, 
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credit  against  the  withdrawal  penalty  tax  shall  be  given  for  any  tax  payments  made  under 
the  provisions  of  this  chapter  during  the  said  certification  period.  No  such  credit  for 
products  tax  shall  be  given  if  the  land  is  withdrawn  upon  a  final  determination  that  the 
land  was  not  properly  classified  or  managed  under  a  forest  management  plan,  or  if  said 
land  is  withdrawn  voluntarily  by  the  owner  at  a  time  other  than  the  end  of  the 
certification  period  (Added  by  1981,  768,  §  1,  approved  January  2,  1982,  effective  90 
days  thereafter.) 


Texts  - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§  8.  Classified  Forest  Land  Not  to  Be  Sold  for  Residential,  Industrial  or 
Commercial  Use  Unless  Certain  Requirements  are  Met. 

Land  taxed  under  this  chapter  shall  not  be  sold  for,  or  converted  to,  residential, 
industrial  or  commercial  use  while  so  taxed  unless  the  city  or  town  in  which  such  land  is 
located  has  been  notified  of  the  intent  to  sell  for,  or  so  convert  to,  such  other  use; 
provided,  however,  that  the  discontinuance  of  forest  certification  shall  not,  in  itself,  be 
deemed  a  conversion.  Specific  use  of  land  for  a  residence  for  the  owner  or  the  parent, 
grandparent,  child,  grandchild,  or  brother  or  sister  of  the  owner,  or  the  surviving 
husband  or  wife  of  any  deceased  such  relative,  or  for  living  quarters  for  any  persons 
actively  employed  full  time  in  the  forest  use  of  such  land,  shall  not  be  deemed  to  be  a 
conversion  for  purposes  of  this  section  and  a  certificate  of  the  board  of  assessors, 
recorded  with  the  registry  of  deeds,  shall  conclusively  establish  that  a  particular  use  is 
such  a  use.  For  a  period  of  120  days  subsequent  to  such  notification,  said  city  or  town 
shall  have,  in  the  case  of  intended  sale,  a  first  refusal  option  to  meet  a  bona  fide  offer  to 
purchase  said  land,  or,  in  the  case  of  intended  conversion  not  involving  sale,  an  option  to 
purchase  said  land  at  full  and  fair  market  value  to  be  determined  by  impartial  appraisal. 
After  a  public  hearing,  said  city  or  town  may  assign  either  of  such  options  to  a  nonprofit 
conservation  organization  under  such  terms  and  conditions  as  the  mayor  or  board  of 
selectmen  deem  appropriate.  Such  assignment  shall  be  for  the  purpose  of  maintaining 
the  major  portion  of  the  property  subject  to  this  assignment  in  use  as  forest  land.  Notice 
of  such  public  hearing  shall  be  given  in  accordance  with  the  provisions  of  section  twenty- 
three  B  of  chapter  thirty-nine.  Such  notice  of  intent  shall  be  sent  by  the  landowner  by 
certified  mail  to  the  mayor  and  city  council  of  a  city,  or  to  the  board  of  selectmen  of  a 
town,  to  its  board  of  assessors  and  to  its  planning  board  and  conservation  commission,  if 
any,  and  said  option  period  shall  run  from  the  day  following  the  latest  date  of  deposit  of 
any  such  notices  in  the  United  States  mail.  No  sale  or  conversion  of  such  land  shall  be 
consummated  unless  and  until  either  said  option  period  shall  have  expired  or  the 
landowner  shall  have  been  notified  in  writing  by  the  mayor  or  board  of  selectmen  of  the 
city  or  town  in  question  that  said  option  will  not  be  exercised.  If  either  option  has  been 
assigned  to  a  nonprofit  conservation  organization  as  provided  in  this  section,  such 
written  notice  shall  state  the  name  and  address  of  such  organization  and  the  terms  and 


14 


conditions  of  such  assignment.  Such  option  may  be  exercised  only  by  written  notice 
signed  by  the  mayor  or  board  of  selectmen,  mailed  to  the  landowner  by  certified  mail  at 
such  address  as  may  be  specified  in  his  notice  of  intention  and  recorded  with  the  registry 
of  deeds,  within  the  option  period.  An  affidavit  before  a  notary  public  that  he  has  so 
mailed  such  notice  of  intent  on  behalf  of  a  landowner  shall  conclusively  establish  the 
manner  and  time  of  the  giving  of  such  notice;  and  such  an  affidavit,  and  such  a  notice 
that  the  option  will  not  be  exercised,  shall  be  recorded  with  the  registry  of  deeds.  Each 
notice  of  intention,  notice  of  exercise  of  the  option  and  notice  that  the  option  will  not  be 
exercised  shall  contain  the  name  of  the  record  owner  of  the  land  and  description  of  the 
premises  so  to  be  sold  or  converted  adequate  for  identification  thereof;  and  each  such 
affidavit  before  a  notary  public  shall  have  attached  to  it  a  copy  of  the  notice  of  intention 
to  which  it  relates.  Such  notices  of  intention  shall  be  deemed  to  have  been  duly  mailed 
to  the  parties  above  specified  if  addressed  to  them  in  care  of  the  town  or  city  clerk;  and 
in  the  case  of  notice  to  a  city  council  or  board  or  commission,  addressed  to  it  as  such 
entity.  The  provisions  of  this  section  shall  not  be  applicable  with  respect  to  a  mortgage 
foreclosure  sale,  but  the  holder  of  a  mortgage  shall,  at  least  ninety  days  before  a 
foreclosure  sale,  send  written  notice  of  the  time  and  place  of  such  sale  to  the  parties  and 
in  the  manner  above  provided  in  this  section  for  notice  of  intent  to  sell  or  convert,  and 
the  giving  of  such  notice  may  be  established  by  an  affidavit  as  above  set  forth.  (Added 
by  1981, 768,  §  1,  approved  January  2, 1982,  effective  90  days  thereafter.) 


Texts  — 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 
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SEC. 


Massachusetts  General  Law 
Chapter  61A 


ASSESSMENT  AND  TAXATION  OF 
AGRICULTURAL  AND  HORTICULTURAL  LAND 


1.  When  land  deemed  to  be  in  agricultural  use. 

2.  When  land  deemed  to  be  in  horticultural  use. 

3.  When  land  deemed  to  be  actively  devoted  to  agricultural  or  horticultural 
uses. 

4.  Value  of  land.  Inclusion  of  contiguous  land  under  same  ownership. 

5.  Contiguous  lands  located  in  more  than  one  city  or  town. 

6.  Annual  determinations  of  eligibility.    Application  made  to  board  of 
assessors. 

7.  Effect  of  change  in  use  of  land  actively  devoted  to  agricultural,  etc.,  use. 

8.  Effect  of  program  of  revaluation  for  next  succeeding  tax  year  on 
application. 

9.  Disallowance  of  application.  Recording  of  lien  statements.  Release  of 
liens.  Termination  of  valuation  as  agricultural  or  horticultural  land. 

10.  Indicia  of  value  considered  in  valuing  land. 

11.  Farmland   valuation   advisory   commission.       Membership,    duty   to 
determine  range  of  values,  etc. 

12.  Conveyance  tax  on  certain  sales  and  changes  of  use  of  lands  in 
agricultural,  etc.,  use  within  ten  years. 

13.  Roll-back  taxes  on  agricultural,  etc.,  land  undergoing  change  in  use. 

14.  Notice  of  intent  to  sell  or  convert  agricultural,  etc.,  land  to  other  use. 
Options  to  purchase  granted  city  or  town. 

15.  Buildings  located  on  land  in  agricultural,  etc.,  use  and  family  dwellings 
treated  as  other  taxable  property. 
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16.  Preferences  granted  by  chapter  not  dependent  upon  continuance  in  same 
owner  of  title  to  land.  When  liability  to  roll-back  taxes  attaches. 

17.  Effect  of  separation  of  land  in  agricultural,  etc.,  use  for  other  use. 

18.  Liability  of  lands  in  agricultural,  etc.,  use  for  special  assessments  or 
betterment  assessments. 

19.  Procedures  relative  to  assessment  and  taxation  of  omitted  property 
applicable  to  roll-back  taxes. 

19A.      Certificates  as  to  conveyance  or  roll-back  taxes. 

20.  Agricultural,  etc.,  lands  considered  to  be  assessed  as  other  taxable 
property  for  any  other  purpose.  Valuation  for  equalization. 

21.  Factual  details  shown  on  tax  list  of  board  of  assessors  relative  to 
agricultural,  etc.,  lands  to  be  same  as  that  of  other  taxable  property. 

22.  State    Tax    Commission    to    promulgate    rules    and    regulations. 
Commissioner  to  prescribe  use  of  forms  and  procedures. 

23.  Tax  evasion.  Penalty. 

24.  Severability  provision. 


§  1.  When  Land  Deemed  to  Be  in  Agricultural  Use. 

Land  shall  be  deemed  to  be  in  agricultural  use  when  primarily  and  directly  used  in 
raising  animals,  including,  but  not  limited  to,  dairy  cattle,  beef  cattle,  poultry,  sheep, 
swine,  horses,  ponies,  mules,  goats,  bees  and  fur-bearing  animals,  for  the  purpose  of 
selling  such  animals  or  a  product  derived  from  such  animals  in  the  regular  course  of 
business;  or  when  primarily  and  directly  used  in  a  related  manner  which  is  incidental 
thereto  and  represents  a  customary  and  necessary  use  in  raising  such  animals  and 
preparing  them  or  the  products  derived  therefrom  for  market.  (1973, 1118,  §  1.) 


Editorial  Note  — 

Sections  2  and  3  of  the  inserting  act  provide  as  follows: 

SECTION  2.  Notwithstanding  the  provisions  of  chapter  sixty-one  A  of  the  General 
Laws,  inserted  by  section  one  of  this  act,  applications  under  section  six  of  said  chapter 
for  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  seventy-five,  shall  be  filed 
prior  to  May  first,  nineteen  hundred  and  seventy-four,  and  with  respect  thereto  the 
boards  of  assessors  shall  forward  notices  of  disallowance,  if  any,  on  or  before  July  first, 
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nineteen  hundred  and  seventy-four;  and  the  farm  valuation  advisory  commission  shall 
establish  its  ranges  of  values  required  under  section  eleven  of  said  chapter  as  of  March 
first,  nineteen  hundred  and  seventy-four,  for  the  fiscal  year  ending  June  thirtieth, 
nineteen  hundred  and  seventy-five  and  said  value  ranges  shall  be  mailed  by  the 
commissioner  of  corporations  and  taxation  to  the  boards  of  assessors  on  or  before  April 
first,  nineteen  hundred  and  seventy-four. 

SECTION  3.  The  provisions  of  this  act  shall  apply  to  fiscal  years  ending  June  thirtieth, 
nineteen  hundred  and  seventy-five  and  thereafter. 


Total  Client-Service  Library®  References  — 

71  Am  Jur  2d,  State  and  Local  Taxation  §  188  (classification  of  agricultural  and  arboreal 
lands  for  taxation). 


§  2.  When  Land  Deemed  to  Be  in  Horticultural  Use. 

Land  shall  be  deemed  to  be  in  horticultural  use  when  primarily  and  directly  used  in 
raising  fruits,  vegetables,  berries,  nuts  and  other  foods  for  human  consumption,  feed  for 
animals,  tobacco,  flowers,  sod,  trees,  nursery  or  greenhouse  products,  and  ornamental 
plants  and  shrubs  for  the  purpose  of  selling  such  products  in  the  regular  course  of 
business;  or  when  primarily  and  directly  used  in  raising  forest  products  under  a  program 
certified  by  the  state  forester  to  be  a  planned  program  to  improve  the  quantity  and 
quality  of  a  continuous  crop  for  the  purpose  of  selling  such  products  in  the  regular 
course  of  business;  or  when  primarily  and  directly  used  in  a  related  manner  which  is 
incidental  thereto  and  represents  a  customary  and  necessary  use  in  raising  such  products 
and  preparing  them  for  market.  (1973, 1118,  §  1;  1975, 794,  §  1,  approved  December  20, 
1975,  effective  90  days  thereafter.) 


Editorial  Note  — 

The  1975  amendment  rewrote  the  section,  adding  a  provision  that  the  raising  of  forest 
products  shall  be  deemed  a  horticultural  use  in  certain  instances. 


Total  Client-Service  library*  References  — 

71  Am  Jur  2d,  State  and  Local  Taxation  §  188  (classification  of  agricultural  and  arboreal 
lands  for  taxation). 
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§  3.  When  Land  Deemed  to  Be  Actively  Devoted  to  Agricultural  or 
Horticultural  Uses. 

Land  not  less  than  five  acres  in  area  shall  be  deemed  to  be  actively  devoted  to 
agricultural  or  horticultural  uses  when  the  gross  sales  of  agricultural,  horticultural  or 
agricultural  and  horticultural  products  resulting  from  such  uses  together  with  the 
amount,  if  any,  payable  under  a  soil  conservation  or  pollution  abatement  program  of  the 
federal  government  or  the  commonwealth  total  not  less  than  five  hundred  dollars  per 
year  or  when  the  use  of  such  land  is  clearly  proven  to  be  for  the  purpose  of  achieving  an 
annual  total  of  not  less  than  five  hundred  dollars  from  such  gross  sales  and  program 
payments  within  normal  product  development  period  as  determined  by  the  farmland 
valuation  advisory  commission  established  pursuant  to  section  eleven  of  this  chapter.  In 
cases  where  the  land  is  more  than  five  acres  in  area,  the  gross  sales  and  program 
payment  standard  above  set  forth  shall  be  increased  at  the  rate  of  five  dollars  per  acre 
except  in  the  case  of  woodland  or  wetland  for  which  such  increase  shall  be  at  the  rate  of 
fifty  cents  per  acre.  (1973, 1118,  §  1.) 


Total  Client-Service  Library®  References  — 

71  Am  Jur  2d,  State  and  Local  Taxation  §  188  (classification  of  agricultural  and  arboreal 
lands  for  taxation). 


§  4.  Value  of  Land;  Inclusion  of  Contiguous  Land  Under  Same 
Ownership. 

For  general  property  tax  purposes,  the  value  of  land,  not  less  than  five  acres  in  area, 
which  is  actively  devoted  to  agricultural,  horticultural  or  agricultural  and  horticultural 
uses  during  the  tax  year  in  issue  and  has  been  so  devoted  for  at  least  the  two 
immediately  preceding  tax  years,  shall,  upon  application  of  the  owner  of  such  land  and 
approval  thereof,  be  that  value  which  such  land  has  for  agricultural  or  horticultural 
purposes.  For  the  said  tax  purposes,  land  so  devoted  shall  be  deemed  to  include  such 
contiguous  land  under  the  same  ownership  as  is  not  committed  to  residential,  industrial 
or  commercial  use  and  which  is  covered  by  application  submitted  pursuant  to  section 
six.  Land  shall  be  deemed  contiguous  if  it  is  separated  from  other  land  under  the  same 
ownership  only  by  a  public  or  private  way  or  waterway. 

Land  under  the  same  ownership  shall  be  deemed  contiguous  if  it  is  connected  to  other 
land  under  the  same  ownership  by  an  easement  for  water  supply.  All  such  land  which  is 
contiguous  or  is  deemed  contiguous  for  purposes  of  this  chapter  shall  not  exceed  in 
acreage  one  hundred  per  cent  of  the  acreage  which  is  actively  devoted  to  agricultural, 
horticultural  or  agricultural  and  horticultural  uses.  (Amended  by  1985,  387,  §  1, 
approved  October  15, 1985,  effective  90  days  thereafter.) 

The  rate  of  tax  applicable  to  such  agricultural  or  horticultural  land  shall  be  the  rate 
determined  to  be  applicable  to  class  three,  commercial  property  under  chapter  fifty- 
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nine.  (Added  by  1979, 797,  §  21,  approved,  with  emergency  preamble,  Nov.  16, 1979;  by 
§  25,  it  took  effect  Jan.  1,  1980  and  applies  to  the  assessment  and  classification  of  all 
property  for  the  fiscal  years  commencing  on  or  after  July  1, 1980;  amended  by  1980, 261, 
§  18,  approved,  with  emergency  preamble,  June  11, 1980.) 


Editorial  Note  — 

The  1979  amendment  added  the  third  paragraph,  relative  to  the  tax  rate  for  agricultural 
and  horticultural  lands. 

The  1980  amendment  rewrote  the  third  paragraph  of  this  section  deleting  the  words  "or 
recreational"  clarifying  that  recreational  land  is  not  subject  to  provisions  of  this  section. 

The  1985  amendment  amended  the  second  sentence  of  the  second  paragraph  by  adding 
the  words  "or  is  deemed  contiguous  for  purposes  of  this  chapter". 


Texts  - 

Marzelli,  Massachusetts  Real  Estate,  §§  5:1-5:6,  Foreclosure  of  Real  Estate  Mortgages. 

Mendler,  Massachusetts  Conveyancers'  Handbook  with  Forms,  §§  13:1-13:9, 
Environmental  Controls. 

§  5.  Contiguous  Lands  Located  in  More  Than  One  City  or  Town. 

Where  contiguous  land  in  agricultural,  horticultural  or  agricultural  and  horticultural 
uses  under  one  ownership  is  located  in  more  than  one  city  or  town,  compliance  with  the 
five-acre  minimum  area  requirements  of  section  four  shall  be  determined  on  the  basis 
of  the  entire  area  of  such  land  and  not  on  the  basis  of  the  land  area  which  falls  within  the 
bounds  of  any  particular  city  or  town.  (1973, 1118,  §  1.) 

Total  Client-Service  Library®  References  — 

71  Am  Jur  2d,  State  and  Local  Taxation  §  188  (classification  of  agricultural  and  arboreal 
lands  for  taxation). 


§  6.  Annual  Determinations  of  Eligibility;  Application  Made  to  Board 
of  Assessors. 

Eligibility  of  land  for  valuation,  assessment  and  taxation  pursuant  to  section  four  shall 
be  determined  separately  for  each  tax  year.  Application  therefor  shall  be  submitted  to 
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the  board  of  assessors  of  each  city  or  town  in  which  such  land  is  situated  not  later  than 
October  first  of  the  year  preceding  each  tax  year  for  which  such  valuation,  assessment 
and  taxation  are  being  sought  and  may  not  thereafter  be  withdrawn.  Application  shall 
be  made  on  a  form  prescribed  by  the  commissioner  of  revenue  and  provided  for  the  use 
of  claimants  by  said  board  of  assessors.  Such  form  shall  provide  for  the  reporting  of 
information  pertinent  to  the  provisions  of  this  chapter  and  of  Article  XCIX  of  the 
Articles  of  Amendment  to  the  Constitution  of  the  Commonwealth  and  for  certification 
by  the  applicant  that  he  will  immediately  notify  the  board  of  assessors  in  writing  of  any 
subsequently  developing  circumstance  within  his  control  or  knowledge  which  may  cause 
a  change  in  use  of  the  land  covered  by  such  form  prior  to  October  first  next  following. 
Any  application  submitted  under  this  section  and  covering  leased  land  shall  be 
accompanied  by  a  written  statement  signed  by  any  lesee  of  his  intent  to  use  such  land  for 
the  purposes  set  forth  in  said  application.  A  certification  by  a  landowner  that  the 
information  set  forth  in  his  application  is  true  may  be  prescribed  by  said  commissioner 
to  be  in  lieu  of  a  sworn  statement  to  that  effect.  An  application  so  certified  shall  be 
considered  as  if  made  under  oath  and  subject  to  the  same  penalties  as  provided  by  law 
for  perjury.  (Amended  by  1978,  514,  §  90,  approved,  with  emergency  preamble  July  20, 
1978;  by  §  287,  effective  Aug.  1, 1978.) 


Editorial  Note  — 

The  1978  amendment  revised  the  third  sentence  of  this  section  to  refer  to  the 
commissioner  of  revenue,  rather  than  of  corporations  and  taxation. 


Texts  - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§  7.  Effect  of  Change  in  Use  of  Land  Actively  Devoted  to  Agricultural, 
etc.  Use. 

If  a  change  in  use  of  land  actively  devoted  to  agricultural,  horticultural  or  agricultural 
and  horticultural  use  occurs  between  October  first  and  December  thirty-first  of  the  year 
preceding  the  tax  year,  the  board  of  assessors  shall  disallow  or  nullify  the  application 
filed  under  authority  of  section  six,  and,  after  examination  and  inquiry,  shall  determine 
the  full  and  fair  value  of  said  land  under  the  valuation  standard  applicable  to  other  land 
and  shall  assess  the  same  according  to  such  value.  If,  notwithstanding  such  change  of 
use,  the  land  is  valued,  assessed  and  taxed  under  the  provisions  of  this  chapter  in  the 
ensuing  year,  upon  notice  thereof  said  board  shall  enter  an  assessment  and  the  amount 
of  the  increased  tax  resulting  from  such  assessment,  as  an  added  assessment  and  tax 
against  such  land,  in  the  "Omitted  list"  for  the  particular  year  involved  in  the  manner 
prescribed  in  section  seventy-five  of  chapter  fifty-nine.  The  amount  of  the  added 
assessment  shall  be  equal  to  the  difference,  if  any,  between  the  assessment  imposed 
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under  this  chapter  and  the  assessment  which  would  have  been  imposed  had  the  land 
been  valued  and  assessed  as  other  land.  The  enforcement  and  collection  of  additional 
taxes  resulting  from  any  additional  assessment  so  imposed  shall  be  as  provided  by  said 
chapter  fifty-nine.  The  additional  assessment  imposed  under  this  section  shall  not  affect 
the  conveyance  or  roll-back  taxes,  if  any,  applicable  under  sections  twelve  and  thirteen. 
(1973, 1118,  §  1.) 


Total  Client-Service  Library®  References  — 

71  Am  Jur  2d,  State  and  Local  Taxation  §  188  (classification  of  agricultural  and  arboreal 
lands  for  taxation). 


§  8.  Effect  of  Program  of  Revaluation  for  Next  Succeeding  Tax  Year  on 
Application. 

In  any  city  or  town  in  which  a  program  of  revaluation  of  all  property  therein  has  been  or 
shall  be  undertaken  and  completed  in  time  to  be  reflected  in  the  assessments  for  the 
next  succeeding  tax  year  but  not  in  sufficient  time  to  permit  landowners  to  make 
application  prior  to  October  first  of  the  pre-tax  year  for  the  valuation,  assessment  and 
taxation  of  their  lands  for  the  ensuing  tax  year  on  the  basis  of  being  actively  devoted  to 
agricultural  or  horticultural  use,  any  such  application  which  has  been  or  shall  be  filed 
with  the  board  of  assessors  after  October  first  and  not  more  than  thirty  days  following 
the  mailing  of  the  tax  bill  containing  the  new  valuation  shall  be  deemed  to  have  been 
timely  made  for  the  tax  year  of  the  revaluation  program,  notwithstanding  any  provision 
of  this  chapter  to  the  contrary.  If  such  application  is  approved  and  the  lands  qualify  for 
valuation,  assessment  and  taxation  as  lands  actively  devoted  to  agricultural,  horticultural 
or  agricultural  and  horticultural  use  in  the  ensuing  tax  year,  that  portion  of  any  tax 
assessed  for  such  year  which  is  in  excess  of  the  tax  which  would  have  been  assessed  on 
such  lands  had  such  application  been  timely  made  and  approved  shall  be  abated.  (1973, 
1118,  §  1;  1976,  505,  §  1,  approved,  with  emergency  preamble,  October  27, 1976;  by  §  2, 
effective  Jan.  1, 1976.) 


Editorial  Note  — 

The  1976  amendment  rewrote  the  first  sentence  to  change  the  time  limit  for  filing  an 
application  from  December  1,  of  the  year  preceding  the  tax  year  to  not  more  than  30 
days  following  the  mailing  of  the  tax  bill,  and  to  provide  that  such  applications  shall  be 
deemed  to  have  been  timely  made  for  the  tax  year  of  the  revaluation  program  rather 
than  for  the  tax  year  next  succeeding  completion  of  the  revaluation  program,  as 
formerly. 
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Total  Client-Service  library®  References  — 

71  Am  Jur  2d,  State  and  Local  Taxation  §  188  (classification  of  agricultural  and  arboreal 
lands  for  taxation). 


§  9.  Disallowance  of  Application;  Recording  of  Lien  Statements; 
Release  of  Liens;  Termination  of  Valuation  as  Agricultural  or 
Horticultural  Land. 

An  application  for  valuation,  assessment  and  taxation  of  land  under  the  provisions  of 
this  chapter  shall  be  allowed  or  disallowed  by  the  board  of  assessors  of  the  city  or  town 
in  which  such  land  is  located  within  three  months  of  the  filing  thereof.  An  application 
for  valuation,  assessment  and  taxation  of  land  under  the  provisions  of  this  chapter  shall 
be  disallowed  by  the  board  of  assessors  of  the  city  or  town  in  which  such  land  is  located 
if,  in  their  judgment  such  land,  in  whole  or  in  part,  does  not  qualify  thereunder.  If  any 
board  of  assessors  shall  determine  that  any  application  pursuant  to  this  chapter  is 
submitted  for  the  purpose  of  evading  payment  of  full  and  proper  taxes,  such  board  shall 
be  and  hereby  is  authorized  to  disallow  such  application.  The  failure  of  a  board  of 
assessors  to  allow  or  disallow  any  such  application  within  three  months  following  the 
filing  thereof,  shall  be  deemed  an  allowance  of  such  application.  The  board  of  assessors 
shall,  within  ten  days  of  an  allowance,  or  disallowance,  send  written  notice  of  such 
allowance,  or  disallowance,  by  certified  mail  to  the  landowner  applicant  and  shall  set 
forth  therein  the  reason  or  reasons  for  disallowance  together  with  a  statement  advising 
the  landowner  of  his  right  to  appeal  therefrom  as  provided  in  section  nineteen  of  chapter 
fifty-nine.  In  the  case  of  a  partial  disallowance,  the  landowner  shall  be  permitted  to  file 
an  amendment  to  the  original  application. 

With  respect  to  the  first  application  relating  to  a  parcel  of  land  which  has  been 
approved,  and  any  subsequent  such  applications  after  a  lapse  of  time  when  such  land  has 
not  been  valued,  assessed  and  taxed  under  this  chapter  or  after  a  change  of  record 
ownership  of  such  land,  the  board  of  assessors  shall  forthwith  cause  to  be  recorded  in  the 
registry  of  deeds  of  the  county  or  district  in  which  the  city  or  town  is  situated  a  statement 
of  their  action  which  shall  constitute  a  lien  upon  the  land  covered  by  such  application  for 
such  taxes  as  may  be  levied  under  the  provisions  of  this  chapter.  The  statement  shall 
name  the  owner  or  owners  of  record  and  shall  include  a  description  of  the  land  adequate 
for  identification.  Unless  such  a  statement  is  recorded  the  lien  shall  not  be  effective 
with  respect  to  a  bona  fide  purchaser  or  other  transferee  without  actual  knowledge  of 
such  lien.  Upon  application  by  any  record  owner,  such  liens  shall  be  released  by  the 
board  of  assessors  with  respect  to  any  parcel  of  land  as  provided  below  in  this  section 
upon  the  applicable  facts  being  established  by  their  records  or  by  affidavits  or  otherwise. 

All  liens  for  special  assessments  or  betterment  assessments  under  section  eighteen  shall 
be  released  in  full  or  in  part  upon  its  being  so  established  that  any  such  assessment  or 
portion  of  such  assessment  which  have  become  due  have  been  paid.  (Added  by  1978, 
382,  §  1,  approved  July  12, 1978,  effective  90  days  thereafter.) 
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All  liens  for  conveyance  tax  under  section  twelve,  shall  be  released  upon  its  being  so 
established  that  no  conveyance  or  change  of  use  by  the  owner  at  the  time  of  such  release 
will  result  in  a  conveyance  tax  under  said  section  twelve  or  that  any  such  taxes  which 
have  become  due  have  been  paid. 

All  liens  for  roll-back  taxes  under  section  thirteen,  other  than  roll-back  taxes  based  on 
change  of  use  after  the  date  of  such  release,  shall  be  released  upon  its  being  so 
established  that  no  roll-back  taxes  have  become  due  or  that  any  such  taxes  which  have 
become  due  have  been  paid. 

The  board  of  assessors  shall  also  have  the  power  and  authority  to  release  any  such  liens 
to  correct  any  errors  or  omissions.  Any  release  under  this  section  shall  be  recorded  with 
the  registry  of  deeds. 

When  any  land  which  has  been  valued,  assessed  and  taxed  under  this  chapter  ceases  to 
be  so  valued,  assessed  and  taxed  the  board  of  assessors  shall  forthwith  record  in  the 
registry  of  deeds  a  statement  to  that  effect  which  shall  include  the  name  of  the  record 
owner  or  owners,  the  date  when  such  land  ceased  to  be  so  valued,  assessed  and  taxed  and 
a  description  of  the  land  adequate  for  identification.  (1973,  1118,  §  1;  1975,  648, 
approved  October  16,  1975,  effective  90  days  thereafter;  1975,  794,  §§  2,  3,  approved 
December  20, 1975,  effective  90  days  thereafter.) 

All  recording  fees  paid  pursuant  to  the  provisions  of  this  chapter  whether  for  statements 
of  liens,  certificates,  releases  or  otherwise  shall  be  borne  by  the  owner  of  record  of  the 
land.  (Added  by  1985, 387,  §  2,  approved  October  15, 1985,  effective  90  days  thereafter.) 


Editorial  Note  — 

The  1978  amendment  added  the  third  paragraph  to  this  section,  dealing  with  special 
assessments,  etc. 

The  1985  amendment  added  a  paragraph  to  the  section  providing  that  all  recording  fees 
paid  pursuant  to  the  chapter  are  to  be  borne  by  the  landowner  of  record. 


Texts  - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§  10.  Indicia  of  Value  Considered  in  Valuing  Land. 

The  board  of  assessors  of  a  city  or  town,  in  valuing  land  with  respect  to  which  timely 
application  has  been  made  and  approved  as  provided  in  this  chapter,  shall  consider  only 
those  indicia  of  value  which  such  land  has  for  agricultural,  horticultural  or  agricultural 
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and  horticultural  uses.  Said  board,  in  establishing  the  use  value  of  such  land,  shall  use 
the  list  of  ranges,  published  pursuant  to  section  eleven  and  its  personal  knowledge, 
judgment  and  experience  as  to  such  agricultural  land  values.  (Amended  by  1983,  709, 
approved  December  22, 1983,  effective  90  days  thereafter.) 


Editorial  Note  — 

The  1983  amendment  rewrote  the  second  sentence,  deleting  the  words  "be  guided  by" 
and  inserting  in  place  thereof  the  word  "use",  deleting  the  words  "of  value"  from  after  the 
words  "list  of  ranges",  and  deleting  the  word  "local"  and  inserting  in  place  thereof  the 
words  "such  agricultural". 


Texts  - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§  11.  Farmland  Valuation  Advisory  Commission;  Membership,  Duty  to 
Determine  Range  of  Values,  etc. 


There  is  hereby  created  a  farmland  valuation  advisory  commission,  the  members  of 
which  shall  be  the  commissioner  of  revenue  who  shall  be  chairman,  the  commissioner  of 
agriculture,  the  secretary  of  communities  and  development,  the  dean  of  the  college  of 
food  and  natural  resources  of  the  University  of  Massachusetts,  or  their  respective 
designees,  and  one  person  to  be  appointed  by  the  governor  who  shall  be  a  member  of  a 
local  board  of  assessors.  The  commission  shall  meet  from  time  to  time  at  the  call  of  any 
of  the  above  named  commissioners  and  shall,  prior  to  January  first  of  each  year, 
determine,  for  application  during  the  ensuing  tax  year,  a  range  of  values  on  a  per  acre 
basis  for  each  of  the  several  classifications  of  land  in  agricultural  or  horticultural  uses  in 
the  several  counties  of  the  commonwealth.  The  annual  list  of  value  ranges  so 
determined  shall  be  published  by  the  commissioner  of  revenue  and  shall  be  mailed  by 
him  to  the  board  of  assessors  of  each  city  and  town  in  the  commonwealth  no  later  than 
February  first  of  each  year.  In  determining  such  ranges  in  value,  the  commission  shall 
consider  evidence  of  agricultural  or  horticultural  land  use  capability  available  from  soil 
surveys  and  such  other  evidence  and  documentation  as  may,  in  its  judgment,  appear 
pertinent. 

The  commissioner  of  revenue  may  expend  such  sums  as  may  be  appropriated  from  the 
agricultural  purposes  fund  for  the  purposes  of  securing  data  for  use  in  determinations  by 
said  commission  and  for  expenses  incurred  in  the  administration  of  this  chapter. 
(Amended  by  1978,  514,  §  91,  approved,  with  emergency  preamble  July  20,  1978;  by 
§  287,  effective  Aug.  1, 1978.) 
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Editorial  Note  - 

The  1978  amendment  substituted  the  commissioner  of  revenue  for  the  commissioner  of 
corporations  and  taxation  throughout  this  section. 


Texts  - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§  12.  Conveyance  Tax  on  Certain  Sales  and  Changes  of  Use  of  Lands  in 
Agricultural,  etc.,  Use  Within  Ten  Years. 

Any  land  in  agricultural,  horticultural  or  agricultural  and  horticultural  use  which  is 
valued,  assessed  and  taxed  under  the  provisions  of  this  chapter,  if  sold  for  other  use 
within  a  period  of  ten  years  from  the  date  of  its  acquisition  or  the  earliest  date  of  its 
uninterrupted  use  by  the  current  owner  in  agriculture  or  horticulture,  whichever  is 
earlier,  shall  be  subject  to  a  conveyance  tax  applicable  to  the  total  sales  price  of  such 
land,  which  tax  shall  be  in  addition  to  such  taxes  as  may  be  imposed  under  any  other 
provision  of  law.  Said  conveyance  tax  shall  be  at  the  following  rate:  ten  per  cent  if  sold 
within  the  first  year  of  ownership;  nine  per  cent  if  sold  within  the  second  year  of 
ownership;  eight  per  cent  if  sold  within  the  third  year  of  ownership;  seven  per  cent  if  sold 
within  the  fourth  year  of  ownership;  six  per  cent  if  sold  within  the  fifth  year  of 
ownership;  five  per  cent  if  sold  within  the  sixth  year  of  ownership;  four  per  cent  if  sold 
within  the  seventh  year  of  ownership;  three  per  cent  if  sold  within  the  eighth  year  of 
ownership;  two  per  cent  if  sold  within  the  ninth  year  of  ownership;  one  per  cent  if  sold 
within  the  tenth  year  of  ownership.  No  conveyance  tax  shall  be  imposed  under  the 
provisions  of  this  section  following  the  end  of  the  tenth  year  of  ownership.  Said 
conveyance  tax  shall  be  due  and  payable  by  the  grantor  at  the  time  of  transfer  of  the 
property  by  deed  or  other  instrument  of  conveyance  and  shall  be  payable  to  the  tax 
collector  of  the  city  or  town  in  which  the  property  is  entered  upon  the  tax  list;  provided, 
that,  in  the  case  of  taking  by  eminent  domain,  the  value  of  the  property  taken  shall  be 
determined  in  accordance  with  the  provisions  of  chapter  seventy-nine  and  the  amount  of 
conveyance  tax,  if  any,  shall  be  added  thereto  as  an  added  value;  and  provided  further, 
that  if  there  is  filed  with  the  board  of  assessors  an  affidavit  by  the  purchaser  that  such 
land  is  being  purchased  for  agricultural,  horticultural  or  agricultural  and  horticultural 
use,  no  conveyance  tax  shall  be  payable  by  the  seller  by  reason  of  such  sale,  but  if  such 
land  is  not  in  fact  continued  in  such  use,  the  purchaser  shall  be  liable  for  any  conveyance 
tax  that  would  have  been  payable  on  such  sale  as  a  sale  for  other  use.  Except  with 
respect  to  eminent  domain  takings,  the  provisions  of  this  section  shall  not  be  applicable 
to  the  following:  mortgage  deeds;  deeds  to  or  by  the  city  or  town  in  which  such  land  is 
located;  deeds  which  correct,  modify,  supplement  or  confirm  a  deed  previously 
recorded;  deeds  between  husband  and  wife  and  parent  and  child  when  no  consideration 
is  received;  tax  deeds;  deeds  releasing  any  property  which  is  a  security  for  a  debt  or  other 
obligation;    deeds    for   division    of   property    between    owners    without    monetary 
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consideration;  foreclosures  of  mortgages  and  conveyances  by  the  foreclosing  parties; 
deeds  made  pursuant  to  a  merger  of  a  corporation  or  by  a  subsidiary  corporation  to  its 
parent  corporation  for  no  consideration  other  than  the  cancellation  and  surrender  of 
capital  stock  of  such  subsidiary  which  do  not  change  beneficial  ownership;  and  property 
transferred  by  devise  or  otherwise  as  a  result  of  death.  A  nonexempt  transfer 
subsequent  to  any  exempt  transfer  or  transfers  shall  be  subject  to  the  provisions  of  this 
section.  Upon  such  nonexempt  transfer  the  date  of  acquisition  by  the  grantor,  for 
purposes  of  this  section,  shall  be  deemed  to  be  the  date  of  the  last  preceding  transfer  not 
excluded  by  the  foregoing  provisions  from  application  of  this  section;  except  that  in  the 
case  of  transfer  by  a  grantor  who  has  acquired  the  property  from  a  foreclosing 
mortgagee  the  date  of  acquisition  shall  be  deemed  to  be  the  date  of  such  acquisition.  If 
any  tax  imposed  under  this  section  should  not  be  paid,  the  collector  of  taxes  shall  have 
the  same  powers  and  be  subject  to  the  same  duties  with  respect  to  such  taxes  as  in  the 
case  of  the  annual  taxes  upon  real  estate,  and  the  law  in  regard  to  the  collection  of  the 
annual  taxes,  to  the  sale  of  land  for  the  nonpayment  thereof  and  to  redemption 
therefrom  shall  apply  to  such  taxes,  so  far  as  the  same  are  applicable.  Any  land  in 
agricultural  or  horticultural  use  which  is  valued,  assessed  and  taxed  under  the  provisions 
of  this  chapter,  if  changed  by  the  owner  thereof  to  another  use  within  a  period  of  ten 
years  from  the  date  of  its  acquisition  by  said  owner,  shall  be  subject  to  the  conveyance 
tax  applicable  hereunder  at  the  time  of  such  change  in  use  as  if  there  had  been  an  actual 
conveyance,  and  the  value  of  such  land  for  the  purpose  of  determining  a  total  sales  price 
shall  be  fair  market  value  as  determined  by  the  board  of  assessors  of  the  city  or  town 
involved  for  all  other  property.  (1973, 1118,  §  1;  1975,  794,  §§  4-6,  approved  December 
20, 1975,  effective  90  days  thereafter.) 


Editorial  Note  — 

The  1975  amendment  added  in  the  fourth  sentence  a  provision  exempting  from 
conveyance  taxes  land  continued  in  agricultural  or  horticultural  use,  substituted  3  new 
sentences  for  the  fifth  and  sixth  sentences  relative  to  transfers  subject  or  not  subject  to 
this  section,  and  added  a  new  sentence  at  the  end  of  the  section  relative  to  collection  of 
unpaid  taxes. 


Federal  Aspects  — 

Deduction  of  state  and  local  taxes  from  federal  income  tax,  26  USCS  §  164. 

Capital  gains  taxes  as  to  sale  of  farm  property,  26  USCS  §§  1251, 1252. 


§  13.  Roll-Back  Taxes  on  Agricultural,  etc.,  Land  Undergoing  Change 
in  Use. 

Whenever  land  which  is  valued,  assessed  and  taxed  under  this  chapter  no  longer 
qualifies    as    actively   devoted    to    agricultural,    horticultural    or   agricultural    and 
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horticultural  use,  it  shall  be  subject  to  additional  taxes,  hereinafter  referred  to  as  roll- 
back taxes,  in  the  current  tax  year  in  which  it  is  disqualified  and  in  such  of  the  four 
immediately  preceding  tax  years  in  which  the  land  was  so  valued,  assessed  and  taxed; 
provided  that  such  roll-back  taxes  shall  not  be  applicable  unless  the  amount  thereof  as 
computed  pursuant  to  this  section,  exceeds  the  amount,  if  any,  imposed  under  the 
provisions  of  section  twelve  and,  in  such  case,  the  land  shall  not  be  subject  to  the 
conveyance  tax  imposed  under  said  section  twelve;  and  provided,  further,  that  no  roll- 
back taxes  shall  be  applicable  if  the  land  involved  is  purchased  for  a  public  purpose  by 
the  city  or  town  in  which  it  is  situated.  For  each  year,  the  roll-back  tax  shall  be  an 
amount  equal  to  the  difference,  if  any,  between  the  taxes  paid  or  payable  in  accordance 
with  the  provisions  of  this  chapter  and  the  taxes  that  would  have  been  paid  or  payable 
had  the  land  been  valued,  assessed  and  taxed  without  regard  to  such  provisions.  If,  as  the 
time  during  a  tax  year  when  a  change  in  land  use  has  occurred,  the  land  was  not  then 
valued,  assessed  and  taxed  under  the  provisions  of  this  chapter,  then  such  land  shall  be 
subject  to  roll-back  taxes  only  for  such  of  the  five  immediately  preceding  years  in  which 
the  land  was  valued,  assessed  and  taxed  thereunder.  In  determining  the  amount  of  roll- 
back taxes  on  land  which  has  undergone  a  change  in  use,  the  board  of  assessors  shall 
have  ascertained  the  following  for  each  of  the  roll-back  tax  years  involved: 

(a)  The  full  and  fair  value  of  such  land  under  the  valuation  standard 
applicable  to  other  land  in  the  city  or  town; 

(b)  The  amount  of  the  land  assessment  for  the  particular  tax  year. 

(c)  The  amount  of  the  additional  assessment  on  the  land  for  the  particular 
tax  year  by  deducting  the  amount  of  the  actual  assessment  on  the  land 
for  that  year  from  the  amount  of  the  land  assessment  determined  under 
subsection  (a);  and, 

(d)  The  amount  of  the  roll-back  tax  for  that  tax  year  by  multiplying  the 
amount  of  the  additional  assessment  determined  under  subsection  (c)  by, 
the  general  property  tax  rate  of  the  city  or  town  applicable  for  that  tax 
year.  (1973,  1118,  §  1;  1975,  794,  §  7,  approved  December  20,  1975, 
effective  90  days  thereafter.) 


Editorial  Note  — 

The  1975  amendment  changed  the  reference  to  subsection  (b)  appearing  in  subsection 
(c)  to  be  a  reference  to  subsection  (a). 


§  14.    Notice  of  Intent  to  Sell  or  Convert  Agricultural,  etc.,  Land  to 
Other  Use;  Options  to  Purchase  Granted  City  or  Town. 

Land  which  is  valued,  assessed  and  taxed  on  the  basis  of  its  agricultural  or  horticultural 
use  under  an  application  filed  and  approved  pursuant  to  this  chapter  shall  not  be  sold  for 
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or  converted  to  residential,  industrial  or  commercial  use  while  so  valued,  assessed  and 
taxed  unless  the  city  or  town  in  which  such  land  is  located  has  been  notified  of  intent  to 
sell  for  or  convert  to  such  other  use;  provided,  however,  that  the  discontinuance  of  the 
use  of  such  land  for  agricultural  or  horticultural  purposes  shall  not  be  deemed  a 
conversion.  Specific  use  of  land  for  a  residence  for  the  owner  or  a  parent,  grandparent, 
child,  grandchild,  or  brother  or  sister  of  the  owner,  or  the  surviving  husband  or  wife  of 
any  deceased  such  relative,  or  for  living  quarters  for  any  persons  actively  employed  full 
time  in  the  agricultural  or  horticultural  use  of  such  land,  shall  not  be  deemed  to  be  a 
conversion  for  purposes  of  this  section;  and  a  certificate  of  the  board  of  assessors, 
recorded  with  the  registry  of  deeds,  shall  conclusively  establish  that  a  particular  use  is 
such  a  use.  For  a  period  of  one  hundred  twenty  days  subsequent  to  such  notification, 
said  city  or  town  shall  have,  in  the  case  of  an  intended  sale,  a  first  refusal  option  to  meet 
a  bona  fide  offer  to  purchase  said  land,  or,  in  the  case  of  intended  conversion  not 
involving  sale,  an  option  to  purchase  said  land  at  full  and  fair  market  value  to  be 
determined  by  impartial  appraisal.  After  a  public  hearing,  said  city  or  town  may  assign 
either  of  said  options  to  a  nonprofit  conservation  organization  under  such  terms  and 
conditions  as  the  mayor  or  board  of  selectmen  deem  appropriate.  Such  assignment  shall 
be  for  the  purpose  of  continuing  the  agricultural  or  horticultural  use  of  the  major 
portion  of  the  property  subject  to  this  assignment.  Notice  of  said  public  hearing  shall  be 
given  in  accordance  with  the  provisions  of  section  twenty-three  B  of  chapter  thirty-nine. 
Such  notice  of  intent  shall  be  sent  by  the  landowner  via  certified  mail  to  the  mayor  and 
city  council  of  a  city,  or  to  the  board  of  selectmen  of  a  town,  to  its  board  of  assessors  and 
to  its  planning  board  and  conservation  commission,  if  any,  and  said  option  period  shall 
run  from  the  day  following  the  latest  date  of  deposit  of  any  of  such  notices  in  the  United 
States  mails.  No  sale  or  conversion  of  such  land  shall  be  consummated  unless  and  until 
either  said  option  period  shall  have  expired  or  the  landowner  shall  have  been  notified  in 
writing  by  the  mayor  or  board  of  selectmen  of  the  city  or  town  in  question  that  said 
option  will  not  be  exercised.  Such  option  may  be  exercised  only  by  written  notice  signed 
by  the  mayor  or  board  of  selectmen,  mailed  to  the  landowner  by  certified  mail  at  such 
address  as  may  be  specified  in  his  notice  of  intention  and  recorded  with  the  registry  of 
deeds,  within  the  option  period.  If  either  option  has  been  assigned  to  a  nonprofit 
conservation  organization  as  provided  in  this  section,  said  written  notice  shall  state  the 
name  and  address  of  said  organization  and  the  terms  and  conditions  of  said  assignment. 
An  affidavit  by  a  notary  public  that  he  has  so  mailed  such  a  notice  of  intent  on  behalf  of 
a  landowner  shall  conclusively  establish  the  manner  and  time  of  the  giving  of  such 
notice;  and  such  an  affidavit,  and  such  a  notice  that  the  option  will  not  be  exercised,  shall 
be  recorded  with  the  registry  of  deeds.  Each  such  notice  of  intention,  notice  of  exercise 
of  the  Option  and  notice  that  the  option  will  not  be  exercised  shall  contain  the  name  of 
the  record  owner  of  the  land  and  a  description  of  the  premises  so  to  be  sold  or  converted 
adequate  for  identification  thereof;  and  each  such  affidavit  by  a  notary  public  shall  have 
attached  to  it  a  copy  of  the  notice  of  intention  to  which  it  relates.  Such  notices  of 
intention  shall  be  deemed  to  have  been  duly  mailed  to  the  parties  above  specified  if 
addressed  to  them  in  care  of  the  town  or  city  clerk;  and  in  the  case  of  notice  to  a  city 
council  or  a  board  or  commission,  addressed  to  it  as  such  entity.  The  provisions  of  this 
section  shall  not  be  applicable  with  respect  to  a  mortgage  foreclosure  sale;  but  the 
holder  of  a  mortgage  shall,  at  least  ninety  days  before  a  foreclosure  sale,  send  written 
notice  of  the  time  and  place  of  such  sale  to  the  parties  and  in  the  manner  above  provided 
in  this  section  for  notice  of  intent  to  sell  or  convert,  and  the  giving  of  such  notice  may  be 
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established  by  an  affidavit  of  a  notary  public  as  set  forth  above.  (Amended  by  1986,  330, 
§§  1, 2,  approved  July  22, 1986,  effective  90  days  thereafter.) 


Editorial  Note  — 

The  1986  amendment  inserted  three  sentences  after  the  third  sentence,  and  a  sentence 
after  the  sixth  sentence,  providing  for  an  assignment  of  options  to  a  nonprofit 
conservation  organization. 


Texts  - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§     13:1-13:9, 
Environmental  Controls. 


§  15.  Buildings  Located  on  Land  in  Agricultural,  etc.,  Use  and  Family 
Dwellings  Treated  as  Other  Taxable  Property. 

All  buildings  located  on  land  which  is  valued,  assessed  and  taxed  on  the  basis  of  its 
agricultural  or  horticultural  uses  in  accordance  with  the  provisions  of  this  chapter  and 
all  land  occupied  by  a  dwelling  or  regularly  used  for  family  living  shall  be  valued, 
assessed  and  taxed  by  the  same  standards,  methods  and  procedures  as  other  taxable 
property.  (1973, 1118,  §  1.) 


Federal  Aspects  — 

Deduction  of  state  and  local  taxes  from  federal  income  tax,  26  USCS  §  164. 

Total  Client-Service  library®  References  — 

71  Am  Jur  2d,  State  and  Local  Taxation  §  207  (taxation  of  fixtures,  buildings  and  other 
improvements). 


§  16.  Preferences  Granted  by  Chapter  not  Dependent  upon 
Continuance  in  Same  Owner  of  Title  to  Land;  When  Liability  to  Roll- 
Back  Taxes  Attaches. 

Continuance  of  land  valuation,  assessment  and  taxation  under  the  provisions  of  this 
chapter  shall  depend  upon  continuance  of  such  land  in  agricultural  or  horticultural  uses 
and  compliance  with  other  requirements  of  this  chapter  and  not  upon  continuance  in  the 
same  owner  of  title  to  such  land.   Liability  to  roll-back  taxes,  determined  pursuant  to 
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section  thirteen,  shall  attach  when  such  land  no  longer  qualifies  as  actively  devoted  to 
agricultural  or  horticultural  use  and  shall  be  the  obligation  of  the  then  owner  of  the 
land.  For  purposes  relating  to  roll-back  taxes  such  qualification  shall  depend  on  the 
actual  use  of  such  land,  and  not  on  the  filing  of  application  under  section  six  for  any 
year.  (1973,  1118,  §  1;  1975,  794,  §  10,  approved  December  20,  1975,  effective  90  days 
thereafter.) 


Editorial  Note  — 

The  1975  amendment  substituted  2  new  sentences  for  the  former  second  sentence, 
providing  that  liability  to  roll-back  taxes  is  the  obligation  of  the  current  owner  of  the 
land,  and  further  providing  that  actual  use  of  the  land  determines  qualification  for 
purpose  of  roll-back  taxes. 


§  17.  Effect  of  Separation  of  Land  in  Agricultural,  etc.,  Use  for  Other 
Use. 

If,  by  conveyance  or  other  action  of  the  owner  thereof,  a  portion  of  land  which  is  valued, 
assessed  and  taxed  under  the  provisions  of  this  chapter  is  separated  for  a  use  other  than 
agricultural  or  horticultural,  the  land  so  separated  shall  be  subject  to  liability  for 
conveyance  or  roll-back  taxes  applicable  thereto,  but  such  separation  shall  not  impair 
the  right  of  the  remainder  of  such  land  to  continuance  of  valuation,  assessment  and 
taxation  thereunder;  provided,  that  such  remaining  land  continues  to  qualify  under  the 
usage,  minimum  acreage  and  other  provisions  thereof.  (1973, 1118,  §  1.) 


§  18.  Liability  of  Lands  in  Agricultural,  etc.,  Use  for  Special 
Assessments  or  Betterment  Assessments;  Dissolution  of  Liens. 

Land  qualifying  for  valuation,  assessment  and  taxation  under  this  chapter  shall  be 
subject  to  special  assessments  or  betterment  assessments  to  such  pro  rata  extent  as  the 
service  or  facility  financed  by  such  assessment  is  used  for  improving  the  agricultural  or 
horticultural  use  capability  of  said  land  or  for  the  personal  benefit  of  the  owner  thereof. 
Any  such  assessment  and  interest  on  account  of  such  suspended  special  assessments  or 
betterment  assessments  shall,  however,  upon  application,  be  suspended  during  the  time 
the  land  is  in  agricultural  or  horticultural  use  and  shall  become  due  and  payable  as  of 
the  date  when  the  use  of  such  land  is  changed.  The  suspended  interest  shall  be  equal  to 
the  total  amount  of  interest  which  would  have  been  paid  if  interest  had  been  paid 
annually.  In  the  event  only  a  portion  of  a  tract  of  land  which  benefits  from  a  suspension 
of  payment  is  changed  from  such  use,  the  assessment  including  interest  shall  become 
due  and  payable  as  of  the  date  when  the  use  was  changed  only  to  the  extent  of  and  in  the 
proportion  that  the  frontage  of  such  portion  bears  to  the  street  frontage  of  the  entire 
tract  of  land  which  originally  benefited  from  a  suspension  of  payment.  Upon  full 
payment  of  a  portion  of  a  suspended  assessment  including  interest,  the  tax  collector  may 
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dissolve  the  lien  for  the  assessment  insofar  as  it  affects  the  portion  of  the  land  changed 
from  agricultural  or  horticultural  use.  The  lien  for  the  portion  of  the  original 
assessment  including  interest  which  remains  unpaid  shall  continue  and  remain  in  full 
force  and  effect  until  dissolved  in  accordance  with  law.  A  request  for  such  release  shall 
be  made  in  writing  to  the  tax  collector,  and  shall  be  accompanied  by  a  plan  and  such 
other  information  as  is  required  in  the  case  of  a  request  for  a  division  of  an  assessment 
pursuant  to  section  fifteen.  (Amended  by  1978,  382,  §  2,  approved  July  12,  1978, 
effective  90  days  thereafter.) 


Editorial  Note  - 

The  1978  amendment  deleted  the  former  final  sentence  of  section  18,  and  substituted  in 
its  place  six  sentences  providing  for  suspension  of  interest  on  assessments,  as  well  as 
assessments,  and  for  dissolution  of  liens  upon  a  portion  of  land. 


Texts - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§  19.  Procedures  Relative  to  Assessment  and  Taxation  of  Omitted 
Property  Applicable  to  Roll-Back  Taxes. 

The  assessment,  collection,  apportionment  and  payment  over  of  the  roll-back  taxes 
imposed  by  section  thirteen  shall  be  governed  by  the  procedures  provided  for  the 
assessment  and  taxation  of  omitted  property  under  section  seventy-five  of  chapter  fifty- 
nine.  Such  procedures  shall  apply  to  each  tax  year  for  which  roll-back  taxes  may  be 
imposed  notwithstanding  the  limitation  set  forth  in  said  chapter  fifty-nine  with  respect  to 
the  periods  for  which  omitted  property  assessments  may  be  imposed.  Any  person 
aggrieved  by  any  determination  or  assessment  by  the  board  of  assessors  under  this 
chapter  may  within  sixty  days  of  the  date  of  notice  thereof  apply  in  writing  to  the 
assessors  for  modification  or  abatement  thereof.  Any  person  aggrieved  by  the  refusal  of 
the  assessors  to  modify  such  a  determination  or  make  such  an  abatement  or  by  their 
failure  to  act  upon  such  an  application  may  appeal  to  the  appellate  tax  board  within 
thirty  days  after  the  date  of  notice  of  their  decision  or  within  three  months  of  the  date  of 
the  application,  whichever  date  is  later.  It  shall  be  a  condition  of  such  appeal  with 
respect  to  the  annual  general  property  tax  that  the  asserted  tax  be  paid,  but  no  payment 
shall  be  required  as  a  condition  of  such  appeal  with  respect  to  any  asserted  conveyance 
tax  or  roll-back  tax.  If  any  payment  of  any  tax  imposed  by  this  chapter  should  be  made 
and  as  the  result  of  any  such  modification  or  abatement  by  the  board  of  assessors  or 
decision  by  the  appellate  tax  board  it  shall  appear  that  any  such  tax  has  been  overpaid, 
such  excess  payment  shall  be  reimbursed  by  the  town  treasurer  with  interest  at  the  rate 
of  six  per  cent  per  annum  from  time  of  payment.  Collection  of  any  conveyance  or  roll 
back  taxes,  by  sale  or  taking  or  otherwise,  may  be  stayed  by  the  appellate  tax  board  while 
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any  such  appeal  is  pending.  Any  partial  payment  of  the  asserted  tax  that  may  be 
required  by  the  appellate  tax  board  in  connection  with  such  stay  shall  not  exceed  one 
half  of  the  asserted  tax.  (1973, 1118,  §  1;  1975,  794,  §  11,  approved  December  20, 1975, 
effective  90  days  thereafter.) 


Editorial  Note  — 

The  1975  amendment  rewrote  the  section,  providing  a  procedure  for  modification, 
appeal,  and  reimbursement  as  to  excess  assessments,  and  providing  further  for  stay  and 
partial  payment  of  taxes  pending  appeal. 


Federal  Aspects  — 

Deduction  of  state  and  local  taxes  from  federal  income  tax,  26  USCS  §  164. 

§  19A.  Certificates  as  to  Conveyance  or  Roll-Back  Taxes. 

In  connection  with  any  proposed  or  completed  sale  or  other  transfer  of  any  land  which 
has  been  valued,  assessed  and  taxed  under  the  provisions  of  this  chapter,  the  owner  of 
record  of  the  land  may  apply  to  the  board  of  assessors  for  a  certificate  of  the  amount  of 
conveyance  tax  and  roll-back  tax,  if  any,  payable  by  reason  of  such  sale  or  other  transfer, 
or  that  no  such  tax  will  or  has  so  become  payable  and  stating  the  amount  of  any 
conveyance  or  roll-back  taxes  that  have  theretofore  become  payable  with  respect  to  such 
land;  and  such  a  certificate  shall  be  provided  to  the  applicant  within  twenty  days  after 
application  therefor.  Such  certificate  may  be  recorded  with  the  registry  of  deeds;  and 
upon  recording  of  such  a  certificate  that  no  such  tax  will  or  has  so  become  payable,  or  a 
certificate  by  the  collector  of  taxes  that  the  amount  of  tax  stated  in  such  certificate  of  the 
board  of  assessors  has  been  paid,  all  liens  on  such  land  for  taxes  under  this  chapter  shall 
terminate,  except  that  any  liens  for  any  roll-back  taxes  assessed  by  reason  of  such  land 
ceasing  to  qualify  for  valuation,  assessment  and  taxation  under  this  chapter  after  the 
date  of  such  sale  or  other  transfer,  shall  continue.  In  connection  with  the  issuance  of 
such  a  certificate,  the  board  of  assessors  may  rely  upon  their  own  records,  affidavits  and 
such  other  information  as  they  may  deem  appropriate.  The  board  of  assessors  shall 
charge  six  dollars  for  each  certificate  so  issued,  and  the  money  so  received  shall  be  paid 
into  the  town  treasury.  (1975, 794,  §  12,  approved  December  20,  1975,  effective  90  days 
thereafter.) 


§  20.    Agricultural,  etc.,  Lands  Considered  to  be  Assessed  as  Other 
Taxable  Property  for  Any  Other  Purpose;  Valuation  for  Equalization. 

For  any  purpose,  other  than  the  provisions  of  this  chapter,  for  which  the  assessed  value 
of  land  is  relevant,  including  exemptions  under  the  provisions  of  chapter  fifty-nine,  land 
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qualifying  for  taxation  under  this  chapter  shall  be  valued  and  deemed  to  have  been 
assessed  by  the  same  standards,  methods  and  procedures  as  other  taxable  property. 

In  determining  the  equalization  required  by  section  nine  of  chapter  fifty-eight  the 
commissioner  of  revenue  shall  determine  the  value  of  such  land  on  the  basis  of  its 
agricultural  and  horticultural  use.  (Amended  by  1978,  514,  §  92,  approved,  with 
emergency  preamble  July  20, 1978;  by  §  287,  effective  Aug.  1, 1978.) 


Editorial  Note  - 

The  1978  amendment  substituted  the  commissioner  of  revenue  for  the  state  tax 
commission  in  the  second  paragraph  of  this  section. 

Cross  References  — 

As  to  the  use  classification  of  real  property  for  assessment  of  local  taxes,  see  chapter 
reference  in  ALM  GL  c  59  §  2A. 


Texts  - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§  21.  Factual  Details  Shown  on  Tax  List  of  Board  of  Assessors  Relative 
to  Agricultural,  etc.,  Lands  to  be  Same  as  That  of  Other  Taxable 
Property. 

The  factual  details  to  be  shown  on  the  tax  list  of  a  board  of  assessors  with  respect  to  land 
which  is  valued,  assessed  and  taxed  under  this  chapter  shall  be  the  same  as  those  set 
forth  by  said  board  with  respect  to  other  taxable  property  in  the  same  city  or  town. 
(1973, 1118,  §1.) 


§  22.  Commissioner  of  Revenue  to  Promulgate  Rules  and  Regulations, 
Forms  and  Procedures. 

The  commissioner  of  revenue  shall  promulgate  such  rules  and  regulations  and  shall 
prescribe  the  use  of  such  forms  and  procedures  as  he  deems  appropriate  to  and 
consistent  with  effectuation  of  the  purposes  of  this  chapter.  (Amended  by  1978,  514,  § 
93,  approved,  with  emergency  preamble  July  20, 1978;  by  §  287,  effective  Aug.  1, 1978.) 
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Editorial  Note  - 

The  1978  amendment  rewrote  Section  22  to  provide  that  the  commissioner  of  revenue, 
rather  than  the  state  tax  commission,  should  promulgate  rules  and  regulations. 


Texts  - 

Mendler,    Massachusetts    Conveyancers'    Handbook    with    Forms,    §§    13:1-13:9, 
Environmental  Controls. 


§23.  Tax  Evasion;  Penalty. 

Any  person  using  the  valuation,  assessment  and  taxation  procedures  set  forth  in  this 
chapter  for  the  purposes  of  evading  payment  of  full  and  proper  taxes  shall  be  subject  to 
a  fine  of  not  more  than  ten  thousand  dollars  or  imprisonment  for  one  year  or  both  and 
to  payment  to  the  city  or  town  in  which  the  land  is  located  of  an  amount  equal  to  three 
times  the  amount  of  taxes  so  evaded.  (1973, 1118,  §  1.) 


Total  Client-Service  Library®  References  — 

71  Am  Jur  2d,  State  and  Local  Taxation  §  7  (evasion  or  avoidance  of  tax,  generally). 

§  24.  Severability  Provision. 

If  any  clause,  sentence,  subdivision,  paragraph,  section  or  part  of  this  act  be  adjudged  by 
any  court  of  competent  jurisdiction  to  be  invalid,  such  judgment  shall  not  affect,  impair 
or  invalidate  the  remainder  thereof,  but  shall  be  confined  in  its  operation  to  the  clause, 
sentence,  subdivision,  paragraph,  section  or  part  thereof  directly  involved  in  the 
controversy  in  which  said  judgment  shall  have  been  rendered.  (1973, 1118,  §  1.) 
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§  1.  Definitions. 

Land  not  less  than  five  acres  in  area  shall  be  deemed  to  be  recreational  land  if  it  is 
retained  in  substantially  a  natural,  wild,  or  open  condition  or  in  a  landscaped  condition 
in  such  a  manner  as  to  allow  to  a  significant  extent  the  preservation  of  wildlife  and  other 
natural  resources,  including  but  not  limited  to,  ground  or  surface  water  resources,  clean 
air,  vegetation,  rare  or  endangered  species,  geologic  features,  high  quality  soils,  and 
scenic  resources.  Land  not  less  than  five  acres  in  area  shall  also  be  deemed  to  be 
recreational  land  which  is  devoted  primarily  to  recreational  use  and  which  does  not 
materially  interfere  with  the  environmental  benefits  which  are  derived  from  said  land, 
and  is  available  to  the  general  public  or  to  members  of  a  non-profit  organization 
including  a  corporation  organized  under  chapter  one  hundred  and  eighty. 

For  the  purpose  of  this  chapter,  the  term  recreational  use  shall  be  limited  to  the 
following:  hiking,  camping,  nature  study  and  observation,  boating,  golfing,  horseback 
riding,  hunting,  fishing,  skiing,  swimming,  picnicking,  private  non-commercial  flying, 
including  hang  gliding,  archery  and  target  shooting. 

Such  recreational  use  shall  not  include  horse  racing,  dog  racing,  or  any  sport  normally 
undertaken  in  a  stadium,  gymnasium  or  similar  structure.  (Added  by  1979,  713,  §  1, 
approved  November  9, 1979;  by  §  5,  applicable  to  fiscal  years  ending  June  30,  1981  and 
thereafter.) 


Texts  - 

Marzelli,  Massachusetts  Real  Estate,  §§  5:1-5:6,  Foreclosure  of  Real  Estate  Mortgages. 

Law  Review  References  - 

Goren,  A  New  System  of  Property  Taxation  in  the  Commonwealth,  65  Mass  L.  Rev  209. 

§2.  Valuation. 

The  value  of  land  classified  under  the  provisions  of  this  chapter  shall  be  determined 
under  section  thirty-eight  of  chapter  fifty-nine  solely  on  the  basis  of  its  use.  The  board 
of  assessors  shall  assess  such  land  at  valuations  based  upon  the  guidelines  established 
under  the  provisions  of  chapter  fifty-eight,  but  in  no  event  shall  such  valuation  exceed 
twenty-five  per  cent  of  its  fair  cash  value  as  determined  pursuant  to  chapter  fifty-nine. 

The  rate  of  tax  applicable  to  such  recreational  land  shall  be  the  rate  determined  to  be 
applicable  to  class  three,  commercial  property  under  chapter  fifty-nine.  (Added  by 
1979,  713,  §  1,  approved,  November  9,  1979;  by  §  5,  applicable  to  fiscal  years  ending 
June  30,  1981  and  thereafter  amended  by  1980,  261,  §  19,  approved,  with  emergency 
preamble,  June  11, 1980.) 
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Editorial  Note  — 

The  1980  amendment  added  a  paragraph  to  this  section  relative  to  the  rate  of  tax 
applicable  to  residential  land. 


Texts  — 

Marzelli,  Massachusetts  Real  Estate,  §§  5:1-5:6,  Foreclosure  of  Real  Estate  Mortgages. 

Law  Review  References  — 

Goren,  A  New  System  of  Property  Taxation  in  the  Commonwealth,  65  Mass  L  Rev  209. 


§  3.  Eligibility;  Application 

Eligibility  of  land  for  valuation,  assessment  and  taxation  under  this  chapter  shall  be 
determined  separately  for  each  tax  year.  Application  therefor  shall  be  submitted  to  the 
board  of  assessors  of  each  city  or  town  in  which  such  land  is  situated  not  later  than 
October  first  of  the  year  preceding  each  tax  year  for  which  such  valuation,  assessment 
and  taxation  is  being  sought.  Application  shall  be  made  on  a  form  prescribed  by  the 
commissioner  of  revenue  and  provided  for  the  use  of  applicants  by  said  board  of 
assessors.  Such  form  shall  provide  for  the  reporting  of  information  pertinent  to  the 
provisions  of  this  chapter  and  for  certification  by  the  applicant  that  he  will  immediately 
notify  the  board  of  assessors  in  writing  of  any  subsequent  circumstance  within  his 
control  or  knowledge  which  may  cause  a  change  in  use  of  the  land  covered  by  such  form 
prior  to  October  first  next  following.  Any  application  submitted  under  this  section  and 
covering  leased  land  shall  be  accompanied  by  a  written  statement  signed  by  the  lessee  of 
his  intent  to  use  such  land  for  the  purposes  set  forth  in  said  application.  A  certification 
by  a  landowner  that  the  information  set  forth  in  his  application  is  true  may  be  prescribed 
by  said  commissioner  to  be  in  lieu  of  a  sworn  statement  to  that  effect.  An  application  so 
certified  shall  be  considered  as  if  made  under  oath  and  subject  to  the  same  penalties  as 
provided  by  law  for  perjury.  (Added  by  1979,  713,  §  1,  approved  November  9, 1979;  by 
§  5,  applicable  to  fiscal  years  ending  June  30, 1981  and  thereafter.) 


Editorial  Note  — 

Section  4  of  the  inserting  act  provides  as  follows: 

SECTION  4.  Notwithstanding  the  provisions  of  section  three  of  chapter  sixty-one  B, 
inserted  by  section  one  of  this  act,  applications  for  said  recreational  classification  for  the 
fiscal  year  ending  June  thirtieth,  nineteen  hundred  and  eighty-one  shall  be  filed  no  later 
than  April  first,  nineteen  hundred  and  eighty. 
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Cross  References  — 

As  to  the  use  classification  of  real  property  for  assessment  of  local  taxes,  see  chapter 
reference  in  ALM  GL  c  59  §  2A. 


Texts  - 

Marzelli,  Massachusetts  Real  Estate,  §§  5:1-5:6,  Foreclosure  of  Real  Estate  Mortgages. 

Law  Review  References  — 

Goren,  A  New  System  of  Property  Taxation  in  the  Commonwealth,  65  Mass  L  Rev  209. 

§  4.  Taxable  Status  Date;  Change  in  Use;  Additional  Tax. 

If  a  change  in  use  of  land  maintained  as  recreational  land  as  defined  in  section  one 
occurs  between  October  first  and  December  thirty-first  of  the  year  preceding  the  tax 
year,  the  board  of  assessors  shall  disallow  or  nullify  the  application  filed  under  authority 
of  section  three,  and,  after  examination  and  inquiry,  shall  determine  the  full  and  fair 
value  of  said  land  under  the  valuation  standard  applicable  to  other  land  and  shall  assess 
the  same  according  to  such  value.  If,  notwithstanding  such  change  of  use,  the  land  is 
valued,  assessed  and  taxed  under  the  provisions  of  this  chapter  in  the  ensuing  year,  upon 
notice  thereof  said  board  shall  enter  an  assessment  and  the  amount  of  the  increased  tax 
resulting  from  such  assessment,  as  an  added  assessment  and  tax  against  such  land,  for 
the  particular  year  involved  in  the  manner  prescribed  in  section  seventy-five  of  chapter 
fifty-nine.  The  amount  of  the  added  assessment  shall  be  equal  to  the  difference,  if  any, 
between  the  assessment  imposed  under  this  chapter  and  the  assessment  which  would 
have  been  imposed  had  the  land  been  valued  and  assessed  as  other  land.  The 
enforcement  and  collection  of  additional  taxes  resulting  from  any  additional  assessment 
so  imposed  shall  be  as  provided  by  said  chapters  fifty-nine  and  sixty.  (Added  by  1979, 
713,  §  1,  approved  November  9,  1979;  by  §  5,  applicable  to  fiscal  years  ending  June  30, 
1981  and  thereafter.) 

Law  Review  References  — 

Goren,  A  New  System  of  Property  Taxation  in  the  Commonwealth,  65  Mass  L.  Rev  209. 

§  5.  Taxable  Status  Date;  Effect  of  Revaluation. 

In  any  city  or  town  in  which  a  program  of  revaluation  of  all  property  therein  has  been  or 
shall  be  undertaken  and  completed  in  time  to  be  reflected  in  the  assessments  for  the 
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next  succeeding  tax  year  but  not  in  sufficient  time  to  permit  landowners  to  make 
application  prior  to  October  first  of  the  year  preceding  the  tax  year  for  the  valuation, 
assessment  and  taxation  of  their  lands  for  the  ensuing  tax  year  on  the  basis  of  being 
maintained  in  recreational  use,  any  such  application  filed  with  the  board  of  assessors 
after  October  first  and  not  more  than  thirty  days  following  the  mailing  of  the  tax  bill 
containing  the  new  valuation  shall  be  deemed  to  have  been  timely  made  for  the  tax  year 
of  the  revaluation  program,  notwithstanding  any  provision  of  this  chapter  to  the 
contrary.  If  such  application  is  approved  and  the  lands  qualify  for  valuation,  assessment 
and  taxation  as  lands  maintained  for  recreational  use  in  the  ensuing  tax  year,  the  portion 
of  any  tax  assessed  for  such  year  which  is  in  excess  of  the  tax  which  would  have  been 
assessed  on  such  lands  had  such  application  been  timely  made  and  approved  shall  be 
abated.  (Added  by  1979,  713,  §  1,  approved  November  9,  1979;  by  §  5,  applicable  to 
fiscal  years  ending  June  30, 1981  and  thereafter.) 


§  6.  Disallowance  and  Notice  Thereof;  Liens;  Termination  of  Status. 

An  application  for  valuation,  assessment  and  taxation  of  land  under  the  provisions  of 
this  chapter  shall  be  allowed  or  disallowed  by  the  board  of  assessors  of  the  city  or  town 
in  which  such  land  is  located  within  three  months  of  the  filing  thereof.  An  application 
for  valuation,  assessment  and  taxation  of  land  under  the  provisions  of  this  chapter  shall 
be  disallowed  by  the  board  of  assessors  of  the  city  or  town  in  which  such  land  is  located 
if,  in  their  judgment  such  land,  in  whole  or  in  part,  does  not  qualify  thereunder.  If  any 
board  of  assessors  shall  determine  that  any  such  application  is  submitted  for  the  purpose 
of  evading  payment  of  full  and  proper  taxes,  such  board  shall  disallow  such  application. 
The  failure  of  a  board  of  assessors  to  allow  or  disallow  any  such  application  within  three 
months  following  the  filing  thereof,  shall  be  deemed  a  disallowance  of  such  application. 
The  board  of  assessors  shall,  within  ten  days  of  an  allowance,  or  disallowance,  send 
written  notice  of  such  allowance,  or  disallowance,  by  certified  mail  to  the  applicant  and 
shall  set  forth  therein  the  reason  or  reasons  for  disallowance  together  with  a  statement 
advising  the  applicant  of  his  right  to  appeal  therefrom  as  provided  in  section  fourteen. 
In  the  case  of  a  partial  disallowance,  the  applicant  shall  be  permitted  to  file  an 
amendment  to  the  original  application. 

With  respect  to  the  first  application  relating  to  a  parcel  of  land  which  has  been 
approved,  and  any  subsequent  such  applications  after  a  lapse  of  time  when  such  land  has 
not  been  valued,  assessed  and  taxed  under  this  chapter  or  after  a  change  of  record 
ownership  of  such  land,  the  board  of  assessors  shall  forthwith  cause  to  be  recorded  in  the 
registry  of  deeds  of  the  county  or  district  in  which  the  city  or  town  is  situated  a  statement 
of  their  action  which  shall  constitute  a  lien  upon  the  land  covered  by  such  application  for 
such  taxes  as  may  be  levied  under  the  provisions  of  this  chapter.  The  statement  shall 
name  the  owner  or  owners  of  record  and  shall  include  a  description  of  the  land  adequate 
for  identification.  Unless  such  a  statement  is  recorded  the  lien  shall  not  be  effective 
with  respect  to  a  bona  fide  purchaser  or  other  transferee  without  actual  knowledge  of 
such  lien.  Upon  application  of  any  record  owner,  such  liens  shall  be  released  by  the 
board  of  assessors  with  respect  to  any  parcel  of  land  as  hereinafter  provided  upon  the 
applicable  facts  being  established  by  records,  affidavits  or  otherwise. 
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All  liens  for  conveyance  tax  under  section  seven  shall  be  released  upon  its  being 
established  that  no  conveyance  or  change  of  use  by  the  owner  at  the  time  of  such  release 
will  result  in  a  conveyance  tax  under  said  section  seven  or  that  any  such  taxes  which  have 
become  due  have  been  paid. 

All  liens  for  roll-back  taxes  under  section  eight,  other  than  roll-back  taxes  based  on 
change  of  use  after  the  date  of  such  release,  shall  be  released  upon  its  being  so 
established  that  no  roll-back  taxes  have  become  due  or  that  any  such  taxes  which  have 
become  due  have  been  paid. 

The  board  of  assessors  shall  also  have  the  power  and  authority  to  release  any  such  liens 
to  correct  any  errors  or  omissions.  Any  release  under  this  section  shall  be  recorded  with 
the  registry  of  deeds. 

When  any  land  which  has  been  valued,  assessed  and  taxed  under  this  chapter  ceases  to 
be  so  valued,  assessed  and  taxed  the  board  of  assessors  shall  forthwith  record  in  the  said 
registry  of  deeds  a  statement  to  that  effect  which  shall  include  the  name  of  the  record 
owner  or  owners,  the  date  when  such  land  ceased  to  be  so  valued,  assessed  and  taxed  and 
a  description  of  the  land  adequate  for  identification.  (Added  by  1979,  713,  §  1, 
approved,  November  9, 1979;  by  §  5,  applicable  to  fiscal  years  ending  June  30,  1981  and 
thereafter.) 


§7.  Conveyance  Tax. 

Any  recreational  land  which  is  valued,  assessed  and  taxed  under  the  provisions  of  this 
chapter,  if  sold  for  other  use  within  a  period  of  ten  years  from  the  beginning  of  the  fiscal 
year  in  which  it  was  first  so  classified  shall  be  subject  to  a  conveyance  tax  applicable  to 
the  total  sales  price  of  such  land,  which  tax  shall  be  in  addition  to  such  taxes  as  may  be 
imposed  under  any  other  provision  of  law.  Said  conveyance  tax  shall  be  at  the  following 
rate:  ten  per  cent  if  sold  within  the  first  five  years  its  being  first  so  classified;  and,  five 
per  cent  if  sold  within  the  sixth  through  tenth  year  of  its  being  first  so  classified.  No 
conveyance  tax  shall  be  imposed  under  the  provisions  of  this  section  following  the  end  of 
the  tenth  year  of  its  being  first  so  classified.  Said  conveyance  tax  shall  be  due  and 
payable  by  the  grantor  at  the  time  of  transfer  of  the  property  by  deed  or  other 
instrument  of  conveyance  and  shall  be  payable  to  the  tax  collector  of  the  city  or  town  in 
which  the  property  is  entered  upon  the  tax  list;  provided,  however,  that  in  the  case  of 
taking  by  eminent  domain,  the  value  of  the  property  taken  shall  be  determined  in 
accordance  with  the  provisions  of  chapter  seventy-nine  and  the  amount  of  conveyance 
tax,  if  any,  shall  be  added  thereto  as  an  added  value;  and,  provided,  further,  that  if  there 
is  filed  with  the  board  of  assessors  an  affidavit  by  the  purchaser  that  such  land  is  being 
purchased  for  recreational  use,  no  conveyance  tax  shall  be  payable  by  the  seller  by 
reason  of  such  sale,  but  if  such  land  is  not  in  fact  continued  in  such  use,  the  purchaser 
shall  be  liable  for  any  conveyance  tax  that  would  have  been  payable  on  such  sale  as  a 
sale  for  other  use. 
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A  nonexempt  transfer  subsequent  to  any  exempt  transfer  or  transfers  shall  be  subject  to 
the  provisions  of  this  section.  Upon  such  nonexempt  transfer  the  date  of  acquisition  by 
the  grantor,  for  purposes  of  this  section,  shall  be  deemed  to  be  the  date  of  the  last 
preceding  transfer  not  excluded  by  the  foregoing  provisions  from  application  of  this 
section;  except  that  in  the  case  of  transfer  by  a  grantor  who  has  acquired  the  property 
from  a  foreclosing  mortgagee  the  date  of  acquisition  shall  be  deemed  to  be  the  date  of 
such  acquisition.  If  any  tax  imposed  under  this  section  should  not  be  paid,  the  collector 
of  taxes  shall  have  the  same  powers  and  be  subject  to  the  same  duties  with  respect  to 
such  taxes  as  in  the  case  of  the  annual  taxes  upon  real  estate.  The  law  in  regard  to  the 
collection  of  the  annual  taxes,  to  the  sale  of  land  for  the  nonpayment  thereof  and  to 
redemption  therefrom  shall  apply  to  such  taxes,  so  far  as  the  same  are  applicable.  Any 
classified  recreational  land  which  is  valued,  assessed  and  taxed  under  the  provisions  of 
this  chapter,  if  changed  by  the  owner  thereof  to  another  use  within  a  period  of  ten  years 
from  the  date  of  its  classification  for  recreational  use  by  said  owner,  shall  be  subject  to 
the  conveyance  tax  applicable  hereunder  at  the  time  of  such  change  in  use  as  if  there  had 
been  an  actual  conveyance,  and  the  value  of  such  land  for  the  purpose  of  determining  a 
total  sales  price  shall  be  fair  market  value  as  determined  by  the  board  of  assessors  of  the 
city  or  town  involved  for  all  other  property.  (Added  by  1979,  713,  §  1,  approved, 
November  9, 1979;  by  §  5,  applicable  to  fiscal  years  ending  June  30, 1981  and  thereafter; 
amended  by  1980, 261,  §§  20, 20A,  approved,  with  emergency  preamble,  June  11, 1980.) 


Editorial  Note  — 

The  1980  amendment  rewrote  the  second  and  third  sentences  of  the  first  paragraph  and 
the  fifth  sentence  of  the  second  paragraph  of  this  section,  clarifying  that  the  10  year 
period  in  which  recreational  land  is  the  subject  to  the  conveyance  tax  begins  to  run  at  the 
time  the  land  was  classified  as  residential  land  and  not  at  the  time  the  present  owner 
first  assumed  ownership. 


Law  Review  References  — 

Goren,  A  New  System  of  Property  Taxation  in  the  Commonwealth,  65  Mass  L  Rev  209. 


§  8.  Disqualification;  Roll-Back  Taxes. 

Whenever  land  which  is  valued,  assessed  and  taxed  under  this  chapter  no  longer 
qualifies  as  classified  recreational  land  it  shall  be  subject  to  additional  taxes,  hereunder 
referred  to  as  roll-back  taxes,  in  the  current  tax  year  in  which  it  is  disqualified  and  in 
such  of  the  nine  immediately  preceding  tax  years  in  which  the  land  was  so  valued, 
assessed  and  taxed;  provided,  however,  that  such  roll-back  taxes  shall  not  be  applicable 
unless  the  amount  thereof  as  computed  pursuant  to  this  section,  exceeds  the  amount,  if 
any,  imposed  under  the  provisions  of  section  seven  and,  in  such  case,  the  land  shall  not 
be  subject  to  the  conveyance  tax  imposed  under  said  section  seven;  and  provided, 
further,  that  no  roll-back  taxes  shall  be  applicable  if  the  land  involved  is  purchased  for  a 
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public  purpose  by  the  city  or  town  in  which  it  is  situated.  For  each  year,  the  roll-back  tax 
shall  be  an  amount  equal  to  the  difference,  if  any,  between  the  taxes  paid  or  payable  in 
accordance  with  the  provisions  of  this  chapter  and  the  taxes  that  would  have  been  paid  or 
payable  had  the  land  been  valued,  assessed  and  taxed  without  regard  to  such  provisions. 
If,  at  the  time  during  a  tax  year  when  a  change  in  land  use  has  occurred,  the  land  was 
not  then  valued,  assessed  and  taxed  under  the  provisions  of  this  chapter,  then  such  land 
shall  be  subject  to  roll-back  taxes  only  for  such  of  the  ten  immediately  preceding  years 
in  which  the  land  was  valued,  assessed  and  taxed  thereunder.  In  determining  the  amount 
of  roll-back  taxes  on  land  which  has  undergone  a  change  in  use,  the  board  of  assessors 
shall  have  ascertained  the  following  for  each  of  the  roll-back  tax  years  involved: 

(a)  the  full  and  fair  value  of  such  land  under  the  valuation  standard 
applicable  to  other  land  in  the  city  or  town; 

(b)  the  amount  of  the  land  assessment  for  the  particular  tax  year; 

(c)  the  amount  of  the  additional  assessment  on  the  land  for  the  particular 
tax  year  by  deducting  the  amount  of  the  actual  assessment  on  the  land 
for  that  year  from  the  amount  of  the  land  assessment  determined  under 
clause  (a);  and, 

(d)  the  amount  of  the  roll-back  tax  for  that  tax  year  by  multiplying  the 
amount  of  the  additional  assessment  determined  under  clause  (c)  by  the 
general  property  tax  rate  of  the  city  or  town  applicable  for  that  tax  year. 

Interest  on  roll-back  taxes  shall  be  payable,  and  shall  be  computed  at  the  rate  of  interest 
provided  by  section  fifty-seven  of  chapter  fifty-nine  over  the  period  of  the  tax  roll-back. 
(Added  by  1979, 713,  §  1,  approved,  November  9, 1979;  by  §  5,  applicable  to  fiscal  years 
ending  June  30, 1981  and  thereafter.) 


Law  Review  References  — 

Goren,  A  New  System  of  Property  Taxation  in  the  Commonwealth,  65  Mass  L  Rev  209. 


§  9.  Conversion  to  Residential,  Industrial  or  Commercial  Use;  First 
Refusal  Rights;  Notices  of  Intention;  Foreclosure  Sales  Expected. 

Land  which  is  valued,  assessed  and  taxed  on  the  basis  of  its  recreational  use  under  an 
application  filed  and  approved  pursuant  to  this  chapter  shall  not  be  sold  for  or  converted 
to  residential,  industrial  or  commercial  use  while  so  valued,  assessed  and  taxed  unless 
the  city  or  town  in  which  such  land  is  located  has  been  notified  of  intent  to  sell  for  or 
convert  to  such  other  use  provided,  however,  that  the  discontinuance  of  the  use  of  such 
land  for  recreational  purposes  shall  not  be  deemed  a  conversion.  Specific  use  of  land 
for  a  residence  for  the  owner  or  his  spouse  or  a  parent,  grandparent,  child,  grandchild, 
or  brother  or  sister  of  the  owner,  or  the  surviving  husband  or  wife  of  any  deceased  such 
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relative,  or  for  living  quarters  for  any  persons  actively  employed  full  time  in  the 
recreational  use  of  such  land,  shall  not  be  deemed  to  be  a  conversion  for  purposes  of 
this  section;  and  a  certificate  of  the  board  of  assessors,  recorded  with  the  registry  of 
deeds,  shall  conclusively  establish  that  a  particular  use  is  such  a  use.  For  a  period  one 
hundred  twenty  days  subsequent  to  such  notification,  said  city  or  town  shall  have,  in  the 
case  of  intended  sale,  a  first  refusal  option  to  meet  a  bona  fide  offer  to  purchase  said 
land,  or,  in  the  case  of  intended  conversion  not  involving  sale,  an  option  to  purchase  said 
land  at  full  and  fair  market  value  to  be  determined  by  impartial  appraisal.  After  a 
public  hearing,  said  city  or  town  may  assign  either  of  such  options  to  a  nonprofit 
conservation  organization  under  such  terms  and  conditions  as  the  mayor  or  board  of 
selectmen  deem  appropriate.  Such  assignment  shall  be  for  the  purpose  of  maintaining 
the  major  portion  of  the  property  subject  to  this  assignment  in  uses  specified  in  section 
one.  Notice  of  such  public  hearing  shall  be  given  in  accordance  with  the  provisions  of 
section  twenty-three  B  of  chapter  thirty-nine.  Such  notice  of  intent  shall  be  sent  by  the 
landowner  via  certified  mail  to  the  mayor  and  city  council  of  a  city,  or  to  the  board  of 
selectmen  of  a  town,  to  its  board  of  assessors  and  to  its  planning  board  and  conservation 
commission,  if  any,  and  said  option  period  shall  run  from  the  day  following  the  latest 
date  of  deposit  of  any  such  notices  in  the  United  States  mails.  No  sale  or  conversion  of 
such  land  shall  be  consummated  unless  and  until  either  said  option  period  shall  have 
expired  or  the  landowner  shall  have  been  notified  in  writing  by  the  mayor  or  board  of 
selectmen  of  the  city  or  town  in  question  that  said  option  will  not  be  exercised.  If  either 
option  has  been  assigned  to  a  nonprofit  conservation  organization  as  provided  in  this 
section,  such  written  notice  shall  state  the  name  and  address  of  said  organization  and  the 
terms  and  conditions  of  such  assignment.  Such  option  may  be  exercised  only  by  written 
notice  signed  by  the  mayor  or  board  of  selectmen,  mailed  to  the  landowner  by  certified 
mail  at  such  address  as  may  be  specified  in  his  notice  of  intention  and  recorded  with  the 
registry  of  deeds,  within  the  option  period.  An  affidavit  by  a  notary  public  that  he  has  so 
mailed  such  a  notice  of  intent  on  behalf  of  a  landowner  shall  conclusively  establish  the 
manner  and  time  of  the  giving  of  such  notice;  and  such  an  affidavit,  and  such  a  notice 
that  the  option  will  not  be  exercised,  shall  be  recorded  with  the  registry  of  deeds.  Each 
such  notice  of  intention,  notice  of  exercise  of  the  option  and  notice  that  the  option  will 
not  be  exercised  shall  contain  the  name  of  the  record  owner  of  the  land  and  a 
description  of  the  premises  so  to  be  sold  or  converted  adequate  for  identification 
thereof;  and  each  such  affidavit  by  a  notary  public  shall  have  attached  to  it  a  copy  of  the 
notice  of  intention  to  which  it  relates.  Such  notices  of  intention  shall  be  deemed  to  have 
been  duly  mailed  to  the  parties  above  specified  if  addressed  to  them  in  care  of  the  town 
or  city  clerk;  and  in  the  case  of  notice  to  a  city  council  or  a  board  or  commission, 
addressed  to  it  as  such  entity.  The  provisions  of  this  section  shall  not  be  applicable  with 
respect  to  a  mortgage  foreclosure  sale;  but  the  holder  of  a  mortgage  shall,  at  least  ninety 
days  before  a  foreclosure  sale,  send  written  notice  of  the  time  and  place  of  such  sale  to 
the  parties  and  in  the  manner  above  provided  in  this  section  for  notice  of  intent  to  sell  or 
convert,  and  the  giving  of  such  notice  may  be  established  by  an  affidavit  of  a  notary 
public  as  above  set  forth.  (Added  by  1979,  713,  §  1,  approved  November  9, 1979;  by  §  5, 
applicable  to  fiscal  years  ending  June  30, 1981  and  thereafter.) 
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Goren,  A  New  System  of  Property  Taxation  in  the  Commonwealth,  65  Mass  L  Rev  209. 

§  10.  Valuation  of  Improvements. 

All  building  located  on  land  which  is  valued,  assessed  and  taxed  on  the  basis  of  its 
recreational  use  in  accordance  with  the  provisions  of  this  chapter  and  all  land  occupied 
by  a  dwelling  or  regularly  used  for  family  living  shall  be  valued,  assessed  and  taxed  by 
the  same  standards,  methods  and  procedures  as  other  taxable  property.  (Added  by  1979, 
713,  §  1,  approved  November  9,  1979;  by  §  5,  applicable  to  fiscal  years  ending  June  30, 
1981  and  thereafter.) 

Law  Review  References  — 

Goren,  A  New  System  of  Property  Taxation  in  the  Commonwealth,  65  Mass  L  Rev  209. 


§  11.  Status  as  Dependent  on  Actual  Use;  Tax  Liability  Runs  with  the 
Land. 

Continuance  of  land  valuation,  assessment  and  taxation  under  the  provisions  of  this 
chapter  shall  depend  upon  continuance  of  such  land  in  recreational  use  and  compliance 
with  other  requirements  of  this  chapter  and  not  upon  continuance  in  the  same  owner  of 
title  to  such  land.  Liability  to  roll-back  taxes,  determined  pursuant  to  section  eight  shall 
attach  when  such  land  no  longer  qualifies  as  recreational  land  actively  and  shall  be  the 
obligation  of  the  then  owner  of  the  land.  For  purposes  relating  to  roll-back  taxes  such 
qualification  shall  depend  on  the  actual  use  of  such  land,  and  not  on  the  filing  of 
application  under  section  three  for  any  year.  (Added  by  1979,  713,  §  1,  approved 
November  9,  1979;  by  §  5,  applicable  to  fiscal  years  ending  June  30,  1981  and 
thereafter.) 


Law  Review  References  — 

Goren,  A  New  System  of  Property  Taxation  in  the  Commonwealth,  65  Mass  L  Rev  209. 

§  12.  Conveyance  Tax  on  Severed  Parcel. 

If,  by  conveyance  or  other  action  of  the  owner  thereof,  a  portion  of  land  which  is  valued, 
assessed  and  taxed  under  the  provisions  of  this  chapter  is  separated  for  a  use  which  does 
not  qualify  as  recreational  land,  the  land  so  separated  shall  be  subject  to  liability  for 
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conveyance  or  roll-back  taxes  applicable  thereto,  but  such  separation  shall  not  impair 
the  right  of  the  remainder  of  such  land  to  continuance  of  valuation,  assessment  and 
taxation  thereunder;  provided,  however,  that  such  remaining  land  continues  to  so 
qualify.  (Added  by  1979,  713,  §  1,  approved,  November  9,  1979;  by  §  5,  applicable  to 
fiscal  years  ending  June  30, 1981  and  thereafter.) 


§  13.  Liability  for  Special  or  Betterment  Assessments;  Suspension; 
Interest  Payments. 

Land  qualifying  for  valuation,  assessment  and  taxation  under  this  chapter  shall  be 
subject  to  special  assessments  or  betterment  assessments  to  such  pro  rata  extent  as  the 
service  or  facility  financed  by  such  assessment  is  used  for  improving  the  recreational  use 
capability  of  said  land  or  for  the  personal  benefit  of  the  owner  thereof.  Any  such 
assessment  may  however,  upon  application,  be  suspended  during  the  time  the  land  is  in 
classified  recreational  use;  provided,  however,  that  the  interest  thereon  shall  be  paid 
annually.  (Added  by  1979,  713,  §  1,  approved,  November  9,  1979;  by  §  5,  applicable  to 
fiscal  years  ending  June  30, 1981  and  thereafter.) 


Law  Review  References  — 

Goren,  A  New  System  of  Property  Taxation  in  the  Commonwealth,  65  Mass  L  Rev  209. 


§  14.  Collection,  Enforcement,  etc.,  of  Roll-Back  or  Conveyance  Tax; 
Appeal  and  Review;  Abatement  and  Refund;  Collection  Stayed;  Partial 
Payments. 

The  assessment,  collection,  apportionment  and  payment  over  of  the  roll-back  taxes 
imposed  by  section  eight  shall  be  governed  by  the  procedures  provided  for  the 
assessment  and  taxation  of  omitted  property  under  section  seventy-five  of  chapter  fifty- 
nine.  Such  procedures  shall  apply  to  each  tax  year  for  which  roll-back  taxes  may  be 
imposed  notwithstanding  the  limitation  set  forth  in  said  chapter  fifty-nine  with  respect  to 
the  periods  for  which  omitted  property  assessments  may  be  imposed.  Any  person 
aggrieved  by  any  determination  or  assessment  by  the  board  of  assessors  under  this 
chapter  may  within  sixty  days  of  the  date  of  notice  thereof  apply  in  writing  to  the 
assessors  for  modification  or  abatement  thereof.  Any  person  aggrieved  by  the  refusal  of 
the  assessors  to  modify  such  a  determination  or  make  such  an  abatement  or  by  their 
failure  to  act  upon  such  an  application  may  appeal  to  the  appellate  tax  board  within 
thirty  days  after  the  date  of  notice  of  their  decision  or  within  three  months  of  the  date  of 
the  application,  whichever  date  is  later.  It  shall  be  a  condition  of  such  appeal  with 
respect  to  the  annual  general  property  tax  that  the  asserted  tax  be  paid,  but  no  payment 
shall  be  required  as  a  condition  of  such  appeal  with  respect  to  any  asserted  conveyance 
tax  or  roll-back  tax.  If  any  payment  of  any  tax  imposed  by  this  chapter  should  be  made 
and  as  the  result  of  any  such  modification  or  abatement  by  the  board  of  assessors  or 
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decision  by  the  appellate  tax  board  it  shall  appear  that  any  such  tax  has  been  overpaid, 
such  excess  payment  shall  be  reimbursed  by  the  town  treasurer  with  interest  at  the  rate 
of  six  per  cent  per  annum  from  time  of  payment.  Collection  of  any  conveyance  or  roll- 
back taxes,  by  sale  or  taking  or  otherwise,  may  be  stayed  by  the  appellate  tax  board  while 
any  such  appeal  is  pending.  Any  partial  payment  of  the  asserted  tax  that  may  be 
required  by  the  appellate  tax  board  in  connection  with  such  tax  shall  not  exceed  one-half 
of  the  asserted  tax.  (Added  by  1979,  713,  §  1,  approved,  November  9,  1979;  by  §  5, 
applicable  to  fiscal  years  ending  June  30, 1981  and  thereafter.) 


Law  Review  References  — 

Goren,  A  New  System  of  Property  Taxation  in  the  Commonwealth,  65  Mass  L  Rev  209. 

§  15.  Certificate  of  Roll-Back  or  Conveyance  Tax  Due;  Release  of  Liens. 

In  connection  with  any  proposed  or  completed  sale  or  other  transfer  of  any  land  which 
has  been  valued,  assessed  and  taxed  under  the  provisions  of  this  chapter,  the  owner  of 
record  of  the  land  may  apply  to  the  board  of  assessors  for  a  certificate  of  the  amount  of 
conveyance  tax  and  roll-back  tax,  if  any,  payable  by  reason  of  such  sale  or  other  transfer, 
or  that  no  such  tax  is  payable  and  stating  the  amount  of  any  conveyance  or  roll-back 
taxes  that  are  payable  with  respect  to  such  land.  Such  certificate  shall  be  provided  to  the 
applicant  within  twenty  days  after  application  therefor.  Such  certificate  may  be 
recorded  with  the  registry  of  deeds,  and  upon  such  recording  of  such  a  certificate 
become  payable,  or  a  certificate  by  the  collector  of  taxes  that  the  amount  of  tax  stated  in 
such  certificate  of  the  board  of  assessors  has  been  paid,  all  liens  on  such  land  for  taxes 
under  this  chapter  shall  terminate,  except  that  any  liens  for  any  roll-back  taxes  assessed 
by  reason  of  land  ceasing  to  qualify  for  valuation,  assessment  and  taxation  under  this 
chapter  after  the  date  of  such  sale  or  other  transfer,  shall  continue.  In  connection  with 
the  issuance  of  such  a  certificate,  the  board  of  assessors  may  rely  upon  their  own 
records,  affidavits  and  such  other  information  as  they  may  deem  appropriate.  The  board 
of  assessors  shall  charge  six  dollars  for  each  certificate  so  issued,  and  the  money  so 
received  shall  be  paid  into  the  town  treasury.  (Added  by  1979,  713,  §  1,  approved 
November  9,  1979;  by  §  5,  applicable  to  fiscal  years  ending  June  30,  1981  and 
thereafter.) 


§  16.  Equalization. 

In  determining  the  equalization  required  by  section  nine  of  chapter  fifty-eight,  the 
commissioner  of  revenue  shall  determine  the  value  of  such  land  on  the  basis  of  its 
recreational  use.  (Added  by  1979,  713,  §  1,  approved  November  9,  1979;  by  §  5, 
applicable  to  fiscal  years  ending  June  30,  1981  and  thereafter;  amended  by  1980,  261, 
§  21,  approved,  with  emergency  preamble,  June  11, 1980.) 
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Editorial  Note  — 

The  1980  amendment  rewrote  this  section  making  certain  corrective  changes  as  to  the 
ALM  chapter  requiring  the  determination  of  equalization  of  land 


§  17.  Description  on  Tax  List 

The  factual  details  to  be  shown  on  the  tax  list  of  a  board  of  assessors  with  respect  to  land 
which  is  valued,  assessed  and  taxed  under  this  chapter  shall  be  the  same  as  those  set 
forth  by  said  board  with  respect  to  other  taxable  property  in  the  same  city  or  town. 
(Added  by  1979, 713,  §  1,  approved  November  9,  1979;  by  §  5,  applicable  to  fiscal  years 
ending  June  30, 1981  and  thereafter.) 


§  18.  Regulatory  Authority. 

The  commissioner  of  revenue  shall  promulgate  such  rules  and  regulations  and  shall 
prescribe  the  use  of  such  forms  and  procedures  as  he  deems  appropriate  to  and 
consistent  with  effectuation  of  the  purposes  of  the  chapter.  (Added  by  1979,  713,  §  1, 
approved,  November  9, 1979;  by  §  5,  applicable  to  fiscal  years  ending  June  30,  1981  and 
thereafter.) 
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COMMONWEALTH  OF  MASSACHUSETTS 

By  His  Excellency 

EDWARD  J.  KING 

Governor 

Executive  Order  No.  215 
Disbursement  of 
State  Development  Assistance 

Preamble 


The  development  of  affordable  housing  is  critical  to  meeting  the  needs  of  the 
Commonwealth's  population.  In  order  to  accommodate  the  growing  housing  needs  of 
our  population,  Massachusetts  needs  to  add  to  its  housing  supply  over  the  next  decade. 
Without  a  supply  of  affordable  housing,  Massachusetts  will  find  it  more  difficult  to 
attract  and  retain  industry. 

Massachusetts  provides  funding  to  its  cities  and  towns  through  a  variety  of  programs 
designed  to  foster  sound  growth  and  development.  The  distribution  of  discretionary 
funds  should,  to  the  maximum  extent  feasible,  promote  the  balanced  growth  of  the 
Commonwealth. 

In  some  cities  and  towns,  local  regulations  and  restrictions  have  the  effect  of  excluding 
the  development  of  affordable  housing.  In  so  doing,  they  have  imposed  development 
costs  inequitably  on  other  communities  and  have  impaired  the  ability  of  our  citizens  to 
locate  affordable  housing.  It  is  appropriate,  therefore,  in  the  review  of  local 
applications  for  state  development  assistance  that  the  city's  or  town's  housing  policies 
and  practices  be  taken  into  consideration.  This  shall  be  accomplished  so  as  not  to 
infringe  upon  the  constitutional  right  to  home  rule. 

WHEREAS,  housing  growth,  economic  development,  and  environmental  protection  are 
statewide  needs  which  are  not  mutually  exclusive  and  are  each  vital  to  the  balanced 
growth  and  development  of  the  Commonwealth;  and 

WHEREAS,  an  ample  supply  of  housing,  with  diversity  in  price  and  location,  is 
necessary  both  for  the  well  being  of  our  citizens  and  for  a  strong  state  economy;  and 

WHEREAS,  state  development  assistance  should  be  awarded  to  cities  and  towns  which 
are  not  unreasonably  restrictive  of  housing  growth; 
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NOW  THEREFORE,  I,  Edward  J.  King,  Governor  of  the  Commonwealth  of 
Massachusetts,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  by  the 
statutes  of  this  Commonwealth,  do  hereby  order  and  direct  that: 

1.  All  state  agencies  disbursing  development-related  financial  assistance  to  cities  or 
towns  should  consider,  in  making  such  discretionary  awards,  the  applicant  city's 
or  town's  housing  policies  and  practices.  It  should  be  the  general  policy  of  all 
state  agencies  not  to  award  discretionary  funds  to  cities  or  towns  which  have  been 
determined  to  be  unreasonably  restrictive  of  new  housing  growth.  For  the 
purposes  of  this  Executive  Order,  "development-related  assistance"  may  include 
(but  is  not  limited  to):  economic  development  assistance;  open  space  and 
recreation  funds;  technical  assistance  grants;  so-called  "urban  systems" 
transportation  improvements;  conservation  land  grants;  elderly  housing;  sewer 
collection  system  and  water  system  grants;  parking  facility  funds;  convention 
center  facility  grants;  federal  grant  funds  for  development-related  activities;  and 
the  review  of  federal  grant  applications  for  development  assistance.  For  the 
purpose  of  this  Executive  Order,  "development  related  assistance"  does  not 
include  local  aid  fund  reimbursements  or  distributions. 

2.  The  Secretary  of  Communities  and  Development  (hereinafter,  the  Secretary) 
shall  make  a  determination,  based  on  evidence  submitted  to  him,  regarding 
whether  a  city  or  town  is  or  is  not  unreasonably  restrictive  of  housing  growth.  In 
making  this  determination,  the  Secretary  shall  give  special  consideration  to  the 
city's  or  town's  efforts  to  facilitate  the  development  of  housing  for  low  and 
moderate  income  families.  The  city  or  town  shall  be  notified  in  writing  of  the 
determination,  and  a  negative  determination  shall  be  re-evaluated  upon  a 
showing  of  a  significant  effort  toward  policy  re-direction.  A  listing  of  all 
determinations  shall  be  distributed  on  a  regular  basis  to  all  state  agencies  which 
disburse  development-related  assistance. 

3.  Evidence  may  be  submitted  to  the  Secretary  at  any  time  regarding  a  particular 
city's  or  town's  housing  policies  and  practices,  in  accordance  with  procedures 
established  by  the  Secretary.  A  copy  of  such  evidence  shall  be  forwarded  to  the 
chief  elected  official  of  the  city,  or  the  board  of  selectmen  of  the  town,  and  the 
city  or  town  shall  be  provided  an  opportunity  to  respond  to  the  evidence  as 
submitted.  The  Executive  Office  of  Communities  and  Development  shall  solicit 
housing  information  from  time  to  time,  in  order  that  a  state  housing  profile  may 
be  compiled. 

4.  The  Secretary  shall  respond  within  14  days  to  requests  from  agencies  regarding 
whether  a  specific  city  or  town  is  or  is  not  unreasonably  restrictive  of  housing 
growth.  If  the  timely  award  of  assistance  is  critical,  the  Secretary  may  waive  this 
review  period.  Each  state  agency  which  disburses  development-related  assistance 
to  cities  and  towns  shall  cooperate  with  the  Executive  Office  of  Communities  and 
Development  to  establish  a  mutually  acceptable  procedure  to  review,  based  upon 
the  Secretary's  heretofore  declared  determination  of  an  applicant  city's  or  town's 
housing  policies,  what  course  of  action  should  be  required  on  the  application  for 
the  development  related  assistance. 
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5.  Exceptions  to  the  above  defined  requirements  shall  be  granted  for  awards  that 
are  regionally  significant,  unique,  or  in  the  public  interest  upon  petition  of  the 
Cabinet  Secretary  responsible  for  the  funding  agency  to,  and  with  the 
concurrence  of,  the  Commissioner  of  Administration. 


6.  The  Executive  Office  of  Communities  and  Development,  at  the  request  of  the 
city  or  town,  shall  provide  assistance  to  those  cities  and  towns  which  have  been 
determined  to  be  unreasonably  restrictive  of  new  housing  growth  to  develop  a 
specific  strategy,  with  clearly  defined  actions,  to  facilitate  the  development  of 
affordable  housing.  Once  a  strategy  has  been  developed,  and  it  has  been 
approved  by  the  Secretary  and  by  the  appropriate  local  boards  and  commissions 
responsible  for  its  implementation,  the  Secretary  shall  make  a  determination  that 
the  city  or  town  is  not  unreasonably  restrictive  of  new  housing  growth,  and  shall 
so  notify  all  appropriate  state  funding  agencies. 

Given  at  the  Executive  Chamber  in  Boston  this  15th  day  of  March  in  the  Year  of  Our 
Lord  one  thousand  nine  hundred  and  eighty-two  and  of  the  Independence  of  the  United 
States  of  America  two-hundred  and  six. 


EDWARD  J.  KING 

GOVERNOR 

Commonwealth  of  Massachusetts 
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From  the  Executive  Office  of  Communities  and 
Development,  Michael  S.  Dukakis,  Governor,  Amy  S. 
Anthony,  Secretary. 


Memorandum 


TO: 


Interested  Local  Officials 


FROM:    Joseph  L.  Flatley,  Assistant  Secretary 

DATE:     May  30, 1986 

RE:  Executive    Order    215    and    Locally    Imposed    Residential 

Building  Moratoria 


Over  the  past  few  months,  the  Executive  Office  of  Communities  and 
Development  has  received  requests  for  the  Agency's  policies  regarding 
locally  imposed  residential  building  moratoria,  particularly  as  they  relate 
to  Executive  Order  215.  In  response  to  this,  we  would  like  to  take  this 
opportunity  to  describe  state  policy  regarding  residential  moratoria. 
The  following  questions  are  most  commonly  asked. 


What  is  the  purpose  of  Executive  Order  215? 


Massachusetts  faces  a  serious  housing  shortage  which  most  profoundly 
affects  low  and  moderate  income  households.  Executive  Order  215  was 
designed  to  address  this  shortage  by  encouraging  every  community  to 
better  meet  its  own  housing  needs. 
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How  does  Executive  Order  215  Work? 


Executive  Order  215  directs  the  Executive  Office  of  Communities  and 
Development  (EOCD)  to  review  the  housing  policies  of  all  applicants 
for  state  discretionary  funds.  The  Executive  Order  then  directs  all  state 
agencies  to  withhold  awards  of  discretionary  funding  from  communities 
who,  after  review,  are  determined  to  be  unreasonably  restrictive  of 
housing.  EOCD's  Housing  Division  is  responsible  for  these  reviews.  In 
order  to  prevent  this  determination,  the  given  community  may 
formulate  a  strategy,  with  specific  actions,  to  develop  housing,  and  to 
otherwise  broaden  local  housing  opportunities. 


How  is  a  community  determined  to  be  unreasonably  restrictive? 


A  community  is  determined  to  be  unreasonably  restrictive  of  housing 
pursuant  to  Executive  Order  215  if  that  community's  local  policies, 
practices,  or  regulations  have  the  effect  of  excluding  the  development  of 
affordable  housing.  Examples  of  this  are: 

*Particular  zoning  or  other  regulations  which  have  the  effect  of 
excluding  development  of  affordable  housing,  such  as  large  lot 
zoning  for  most  of  the  town's  developable  area,  or  zoning  which 
permits  little  or  no  multi-family  housing,  nor  two,  three,  or  four 
unit  housing. 

*Refusals  to  grant  permits  for,  or  otherwise  rejecting  or 
obstructing  specific  multi-family  housing  proposals,  particularly 
ones  which  would  be  in  part  or  whole,  available  to  low  or 
moderate  income  persons  and  families.  The  rejection  of  a 
particular  proposal  will  generally  be  considered  exclusionary 
only  in  the  absence  of  an  overall  plan  for  the  provision  of 
housing  which  would  benefit  low  and  moderate  income 
residents.  The  question  asked  will  be:  Is  the  community 
fighting  against  housing  or  is  it  planning  for  affordable  housing? 

The  lack  of  a  plan  to  provide  permanent  housing  resources  for 
low  and  moderate  income  families. 
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What  is  state  policy  regarding  moratoria? 


Clearly,  for  its  duration,  a  moratorium  on  housing  construction,  or 
specifically  on  multi-family  construction,  eliminates  any  possibility  of 
affordable  units  being  added  to  the  local  housing  stock.  There  are  a 
variety  of  alternative,  less  extreme  growth  control  measures  available  to 
communities  that  can  insure  that  the  City  or  Town  will  experience  a  rate 
of  growth  no  greater  than  its  resources  and  ability  to  service  that  growth. 
Therefore,  without  a  clear  rationale,  and  evidence  that  other  alternative 
mechanisms  have  been  explored  and  are  unworkable,  a  locally  imposed 
moratorium  will  be  construed  as  being  an  exclusionary  local  practice 
pursuant  to  Executive  Order  215. 

Therefore,  if  your  community  is  considering  a  moratorium,  we  would 
urge  you  to  seriously  consider  its  effects,  both  from  a  sound  planning 
perspective,  and  in  terms  of  the  possible  loss  of  discretionary  state 
funds. 


What  is  state  policy  regarding  cities'  and  towns'  roles  in  providing 
affordable  housing? 


It  is  state  policy  to  urge  every  community  in  the  Commonwealth  to 
formulate  and  carry  out  a  plan  to  develop  affordable  housing,  and  to 
encourage  the  growth  of  affordable  housing,  in  concert  with  other 
municipal  initiatives,  such  as  environmental  protection  and  open  space 
preservation. 
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